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U. S. Environmental Protection Agency
Region 8
Attn: Sharon Abendschan (8ENF-RC)
1595 Wynkoop Street
Denver, CO 80202-1129

Dear Ms. Abendschan:

June 7, 2013

Enclosed please find Missoula County’s response to your Request for Information Pursuant to
Section 104(e) of CERCLA, Smurfit-Stone Mill Site, Missoula County, Montana, SSID A804.

Documents responsive to the questions have been organized into the following categories:
Resolutions; Warranty Deeds; Leases and Lease Terminations; Mortgage and Guaranty.
Documents have been labeled as shown on lists for each category as follows: Resolutions 1-12;
Warranty Deeds 1-4; Leasel and Lease 1 Termination; Lease 2 and Lease 2 Termination;
Mortgage and Trust Indenture and Guaranty Finally, a Montana Supreme Court opinion has
been included, Fickes v. Missoula County, 470 P.2d 287 (1970). The response to Question 5
separates information for 2 acquisitions of property as follows: 1971 acquisition; 1978
acquisition. All book and page or volume and page recording references are for documents
recorded by the Missoula County Clerk and Recorder at the Missoula County Courthouse.

Thank you for allowing us additional time in which to prepare our responses.

Please let me know if you have any questions.

Sincerely,

/114SflUt~/C(
Martha E. McClain
Deputy County Attorney

Ends. - disc



MISSOULA COUNTY RESPONSES TO EPA INFORMATION REQUEST
SMURFIT-STONE MILL SITE, MISSOULA, MONTANA SSID A804

1. Identify the person(s) answering these questions on behalf of Missoula County.

ANSWER: Martha E. McClain, Deputy County Attorney, Missoula County
Attorney’s Office, 200 W. Broadway, Missoula, MT 59802, (406) 258-4953,
mmcclain~co.missouia.mt.us.

2. identify the person(s) whom you wish to receive all further communications from the
EPA related to the site.

ANSWER:

a. Michele Landquist, Chairman, Missoula Board of County Commissioners, 199W.
Pine, Missoula, MT 59802;

b. Dale Bickell, Chief Administrative Officer, 199W. Pine, Missoula, MT 59802
c. Peter Nielsen, Water Quality District Supervisor, Missoula City-County Health

Department, 301 W. Alder, Missoula, MT 59802
d. Martha E. McClain, County Attorney’s Office, 200W. Broadway, Missoula, MT

59802

3. For each and every Question contained herein, identify all persons consulted in the
preparation of the answer.

ANSWER:

a. Peter Nielsen, Water Quality District Supervisor, Missoula City-County Health
Department, 301 W. Alder, Missoula, MT, 59802 assisted in providing response
to Question 7.

b. Vickie Zeier, Missoula County Clerk and Recorder, 200W. Broadway, Missoula,
MT 59802 assisted in providing copies documents recorded in the Clerk and
Recorders Office.

c. Hal Luttschwager, Missoula County Risk Manager, 438W. Spruce, Missoula, MT
59802, assisted in answering Question 11.

d. Jim Carlson, Environmental Health Director, Missoula City-County Health
Department, 301 W. Alder, Missoula, MT 59802, assisted in answering Questions
6 and 7.

e. Michael Sehestedt, Montana Association of Counties, 2715 Skyway Drive, Suite
A, Helena, 59602, assisted in answering Questions 5 and 6.
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4. For each and every Question contained herein, identify documents consulted,
examined, or referred to in the preparation of the answer or that contain information
responsive to the Question and provide accurate copies of all such documents.

ANSWER:

Question 1.
None.

Question 2.
None.

Question 3.
None.

Question 4.
None.

Question 5.

For the 1971 acquisition:
Warranty Deed 1
Resolutions 1,2,11 and 12
Lease 1 and Lease Termination 1
Mortgage and Trust Agreement

Guaranty Agreement
Fickes v. Missoula County, 155 Mont. 258; 470 P.2d 287 (1970)

For the 1978 acquisition:
Warranty Deed 2;
Resolutions 3,4,5,6,7,8,9,10, 11 and 12
Lease 2 and Lease Termination 2

Question 6.

No changes made to the Site by Missoula County.

Question 7.

Still being researched.
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Question 8.

No activities at Site by Missoula County.

Question 9.

No permits issued to Missoula County.

Question 10.

No hiring by Missoula County to perform work at the Site.

Question 11.

None.

Question 12.

None.

No Question 13.

Question 14.

None.

5. Describe the Respondent’s activities at the Site including the following and provide
copies of all documents relating to such activities:

ANSWER: Portions of property at the Site were acquired by Missoula County in
1971 and 1978.

For the 1971 acquisition:

a. The date Missoula County acquired any portion of the Site.

ANSWER: June 1, 1971.

b. A description of any acquired property within the Site;
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ANSWER: A Warranty Deed dated June 1, 1971, recorded at Book 31 Page 1,
describes the property as:
“Parcels of land situated in the Northwest Quarter (NW 34 of Section Twenty-Four

(24), Township Fourteen (14) North, Range Twenty-one (21) Wes, Principal Meridian,
Montana, more particularly described as follows:
Clarifier:
That certain circular tract of land 250 feet in diameter, situated in the North Half of
Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana, being
a portion of that tract of record in Book 197, Page 504, more particularly described
as follows:
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter
corner of Section 24, Township 14 North, Range 21 West, thence 568° 44’ 46” W,
961.22 feet; thence 521° 08’ 14” W, 832.40 feet to the center of said circular tract,
from which said tract is circumscribed on a radius of 125 feet, attached to which and
included in this description is a 25’ by 19’ Pump House on the northwesterly side of
this circumscribed circle, containing 1.127 acres more or less.
#3 Recovery Boiler
That certain rectangular tract of land situated in the North Half of Section 24,
Township 14 North, Range 21 West Principal Meridian, Montana, being a portion of
that tract of record in Book 197, Page 141, more particularly described as follows:
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian,
Montana; thence South 36°08~ 17” West, 475.86 feet to the true point of
beginning; thence 5 21° 46’ 10” E, 79.00 Feet; thence S 68° 13’ 50” W, 60.00 feet;
thence N 21° 46’ 10” W, 79.00 feet; thence N 68° 13’ 50” E, 60.00 feet to the true
point of beginning, containing 0.109 acres more or less.
Hog Fuel Boiler — Wet Scrubber
That certain rectangular tract of land situated in the North Half of Section 24,
Township 14 North, Range 21 West Principal Meridian, Montana, being a portion of
that tract of record in Book 197, Page 141, more particularly described as follows:
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian,
Montana; thence S31° 39’ 10” West, 555.56 feet to the true point of beginning;
thence S21° 46’ 10” E, 30.50 feet; thence 568° 13’ 50” E 27.00 feet to the true point
of beginning, containing 0.019 acres more or less.
#4 Recovery Boiler
That certain rectangular tract of land situated in the North Half of Section 24,
Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of
that tract of record in Book 197, Page 141, more particularly described as follows:
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian,
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Montana; thence s 06° 31’ 18” West, 374.52 feet to the true point of beginning;
thence S 68° 13’ 50” W, 190.00 feet; thence N 21° 46’ 10” W, 105.00 feet; thence N
68° 13’ 50” E, 190.00 feet; thence S 21° 46’ 10” E, 105.00 feet to the true point of
beginning, containing 0.459 acres more or less.

Together with all building, additions, improvements and fixtures now or hereafter
located thereon or therein, and with the tenements, hereditaments, servitudes,
appurtenances, rights, privileges and immunities thereunto belonging or appertaining.

c. The entity from which Missoula County acquired any portion of the Site.

ANSWER: Missoula County acquired a portion of the Site from Hoerner Waldorf
Corporation (formerly Waldorf Paper Products Company of Montana), having its
principal office in St. Paul, Minnesota.

d. A description of Respondent’s operations at the Site.

ANSWER: Missoula County conducted no operations at the site. Missouta County,
acting under the authority provided in The Industrial Developments Project Act of
1965, Title 11, Chapter 41, Revised Code of Montana, 1947, as amended, acquired
the property described above for the limited purpose of issuing industrial revenue
bonds to finance construction of air and water pollution control improvements for
Hoerner Waldorf’s use. Missoula County had a trust interest in the property as
distinguished from beneficial ownership, Fickes v. Missoula County 155 Mont. 258;
470 P2d 287 (1970).

e. Any changes Missoula County made to the Site, including any demolition or
improvements.

ANSWER: Missoula County made no changes to the Site, including any demolition or
improvements.

f. The activities taken upon cessation of operations at the Site.

ANSWER: Missoula County has undertaken no activities upon cessation of
operations at the Site.
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g. The date Missoula County transferred all or a portion of the Site, and the entity to
which that portion was transferred.

ANSWER: Missoula County transferred the above described property to Hoerner
Waldorf Properties Company, a corporation organized and existing under the laws of
the State of Minnesota on January 27, 1986, by a Warranty Deed, recorded at Book
235 Page 2088.

For the 1978 acquisition:

a. The date Missoula County acquired any portion of the Site.

ANSWER: On June 19, 1978, Missoula County acquired a portion of the Site
containing certain equipment, as follows: Non-Condensible Gas System (#1); 40%
Liquor Storage Tank Vent (#6); No. 4 Lime Kiln Scrubber (#3); Tall Oil Vent Scrubber
(#4); No. 3 Slaker Vent Scrubber (#5); Washer Hood Vents — Scrubber (Washing and
Screening)(#7); Washer Hood Vents-Scrubber (Digesters)(#7A); Condensate
Stripping System (#9); No. 3 Recovery-Esp (#10); No. 3 Recovery-Smelt Tank
Scrubber (#13); No. 5 Recovery-Smelt Tank Scrubber (#11); No. 5 Recovery-Esp
(#12); Waste Fuel Boiler and Scrubber (#2); Washer Hood Vents — Incineration (#8).

b. A description of any acquired property within the Site;

ANSWER: A Warranty Deed dated June 19, 1978, recorded at Book 121 Page 264,
describes the property as follows:

Non-Condensible Gas System (#1)
40% Liquor Storage Tank Vent (#6)
That certain rectangular tract of land situated in the NW 1/4 of Section 24, T. 14 N.,
R. 21W., Principal Meridian Montana; more particularly described as follows:
Commencing at theY4 corner common to Sections 13 and 24, T. 14 N., R. 21W;
thence South 40° 31’47” West, 290.68° feet to the true point of beginning;
thence South 67° 50’36” West, 90.00 feet; thence North 22°09’24” West, 95 feet;
thence North 67° 50’36” East, 90.00 feet; thence South 22° 09’24” East, 95.00
feet to the true point of beginning, containing 0.196 acres, more or less.
No. 4 Lime Kiln Scrubber
That certain rectangular tract of land situated in the NW ‘4, Section 24, T. 14 N.,
R. 21 W., Principal Meridian, Montana; more particularly described as follows:
Commencing at the ‘A corner common to Sections 13 and 24, T. 14 N., R.21 W.,
thence South 08°07’31” West, 806.18 feet to the true point of beginning; thence
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South 22° 09’24” East, 60.00 feet; thence South 67° 50’36” East, 40.00 feet to the
true point of beginning, containing 0.55 acres more or less.
Tall Oil Vent Scrubber
That certain rectangular tract of land situated in the NW ‘/4 Section 24, T.14N.,
R.21 W., Principal Meridian, Montana:
Commencing at the 3~4 corner common to Sections 13 and 24, T.14N., R. 21W.;
thence South 13°25’23” West, 1081.21 feet to the true point of beginning;
thence South 22°09’24” West, 35.00 feet; thence North 67°50’36” East, 30.00
feet to the true point of beginning, containing 0.041 acres, more or less.
No. 3 Slaker Vent Scrubber (#5)
That certain rectangular tract of land situated in the NW ‘A Section 24, T. 14 N. R.
21W., Principal Meridian, Montana; more particularly described as follows:
Commencing at the ‘A corner common to Sections 13 and 24, T. 14 N., R. 21W.;
thence South 23°29’OS” West, 652.49 feet to the true point of beginning; thence
South 22°09’24” East, 60.00 feet; thence South 67°50’36” West, 30.00 feet;
thence North 22°09’24” West, 60.00 feet; thence North 67°50’36” East, 30.00
feet to the true point of beginning, containing 0.041 acres, more or less.
Washer Hood Vents-Scrubber (Washing & Screening) (#7)
That certain rectangular tract of land situated in the NW ‘A, Section 24, T.14 N., R.
21W., Principal Meridian, Montana; more particularly described as follows:
Commencing atthe 3~4 corner common to Sections 13 and 24, T. 14 N., R. 21W.;
thence South 76°18’58” West, 643.55 feet to the true point of beginning; thence
South 67°50’36” West, 121.00 feet; thence North 22°09’24” East, 92.00 feet to
the true point of beginning, containing 0.256 acres, more or less.
Washer Hood Vents-Scrubber (Digesters) (#7A)
That certain rectangular tract of land situated in the NW ‘A, Section 24, T. 14 It,
R. 21W., Principal Meridian, Montana; more particularly described as follows:
Commencing at the ‘A corner common to Section 13 and 24, T. 14 N., R. 21W;
thence South 58°44’27” West, 639.58 feet to the true point of beginning; thence
South 22°09’24” East, 145.00 feet; thence South 67°50’36” East, 35.00 feet to
the true point of beginning, containing 0.116 acres, more or less.
Condensate Stripping System (#9)
That certain rectangular tract of land situated in the NW ‘A, Section 24, T.14 N., R.
21W, Principal Meridian, Montana; more particularly described as follows:
Commencing at the ‘A corner common to Sections 13 and 24, T. 14 N., R. 21W;
thence South 24°23’OB” West, 479.79 feet to the true point of beginning; thence
South 67°50’36” West, 28.25 feet; thence North 22°09’24” West, 69.83 feet;
thence North 67°50’36” East, 28.25 feet; thence South 22°09’24” East, 69.83 feet
to the true point of beginning, containing 0.045 acres more or less.
Recovery Esp (#10)
No. 3 Recovery — Smelt Tank Scrubber-(#13)
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That certain rectangular tract of land situated in the NW 1/4 Section 24, T., 14 N.,
R. 21 W., Principal Meridian, Montana; more particularly described as follows:
Commencing at the % corner common to Sections 13 and 24, T. 14 N., R. 21W.;
thence South 39°27’56” West, 527.85 feet to the true point of beginning; thence
North 67°50’36” East, 60.00 feet; thence South 22°09’24” East, 79.00 feet
;thence South 67°50’36” West 60.00 feet; thence North 22°09’24” West, 79.00
feet to the true point of beginning, containing 0.101 acres more or less.
No. 5 Recovery-Smelt Tank Scrubber (#11)
No. 5 Recovery ESP (#12)
That certain rectangular tract of land situated in the NW % Section 24, T. 14 N., R.
21W., Principal Meridian, Montana; more particularly described as follows:
Commencing at the % corner common to Sections 13 and 24, T. 14 N., R. 21W;
thence South 31°02’24” West, 222.65 feet to the true point of beginning; thence
South 22°09’24” East, 85.00 feet; thence South 67°50’36” West 170 feet; thence
North 22°09’24” West, 85.00 feet; thence North 67 o5o~36~~ East 170.00 feet to
the true point of beginning, containing 0.332 acres more or less.
Waste Fuel Boiler and Scrubber (#2)
Washer Hood Vents — Incineration (#8)
That certain rectangular tract of land situated in the NE ~,Section 24, T. 14 N.,
R. 21W, Principal Meridian, Montana; more particularly described as follows:
That certain rectangular tract of land situated in the NE 3~4, Section 24, T. 14 N., R.
21W., Principal Meridian, Montana; more particularly described as follows:
Commencing at theM corner common to Sections 13 and 24, T. 14 N., R. 21W.;
thence South 14° 41’29” East, 542.78 feet to the true point of beginning; thence
North 67°50’36” East, 77.00 feet; thence South 22°09’24” East 161.00 feet;
thence South 67°50’36” West, 77.00 feet; thence North 22°09’24” West, 161.00
feet to the true point of beginning, containing 0.285 acres, more or less.

Together with all buildings, additions, improvements and fixtures now or
hereafter located thereon or therein, and with the tenements, hereditaments,
servitudes, appurtenances, rights, privileges and immunities thereunto belonging
or appertaining.

c. The entity from which Missoula County acquired any portion of the Site.

ANSWER: Missoula County acquired this portion of the Site from Champion
International Corporation, a corporation organized under the laws of the State of New
York, and having its principal place of business at Stamford, Connecticut by and for its
Hoerner Waldorf Division.

d. A description of Missoula County’s operations at the Site.
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ANSWER: Missoula County conducted no operations at the site. Missoula
County, acting under the authority provided in The Industrial Developments Project Act
of 1965, Title 11, Chapter 41, Revised Code of Montana, 1947, as amended, acquired
the property described above for the limited purpose of issuing industrial revenue
bonds to finance construction of air and water pollution control improvements for
Hoerner Waldorf’s use. Missoula County had a trust interest in the property as
distinguished from beneficial ownership, Fickes v. Missoula County 155 Mont. 258; 470
P2d 287 (1970)

6. Describe and where available, provide maps and construction drawings that describe
the physical characteristics of the Site and all changes that Missoula County has made to
the site, including but not limited to, the following:

a. Surface structures;
b. Waste impoundments;
c. Roads.

ANSWER: Missoula County made no changes to the Site.

7. Provide copies of all documents regarding environmental conditions at the Site
including, but not limited to, any sampling information, solid and hazardous waste
management plans, and any known releases of hazardous substances.

ANSWER: Missoula County conducted some particulate monitoring at the Site
under contract to Hoerner Waldorf or its successor owners. Missoula County is
researching its files to locate any documents with information responsive to this
question.

8. Describe all waste materials that resulted from Missoula County’s activities at the Site.
Describe the location and method of storing waste. Identify any hazardous substances
contained in such wastes and provide copies of any and all documents that describe any
analysis of such wastes and the results of the analysis.

ANSWER: None.

9. Provide copies of any and all permits issued by State or Federal agencies related to
Missoula County’s activities at the Site.

ANSWER: None.
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10. Identify companies or individuals that Missoula County hired to perform work at the
Site. Provide all documentation, including contracts, pertainingto this work. Include
information about the purpose of and documentation related to Respondent’s contracts
at the Site.

ANSWER: Missoula County did not hire any companies or individuals to perform
work at the Site. The Lease Agreements of 1971 and 1978 designated Hoerner Waldorf
and Champion International, respectively, to be the contractor for the construction
work related to installing the pollution control equipment financed by industrial revenue
bonds.

11. Provide copies of all casualty, liability and/or pollution insurance policies, and any
other insurance contracts relating to the Site under which Respondent may assert a
claim, including but not limited to comprehensive general liability, primary, umbrella
and excess policies, as well as any environmental impairment liability or pollution legal
liability insurance.

ANSWER: None.

12. If there are such policies from Question 11 above of which you are aware but neither
possess copies, nor are able to obtain copies, identify such policy to the best of your
ability by identifying:

a. The name and address ot each insurer and of the insured;
b. The type of policy and policy numbers;
c. The per occurrence policy limits of each policy; and
d. The effective dates for each policy.

ANSWER: None.

No question 13.

14. If you have reason to believe that there may be persons able to provide a more detailed or
complete response to any Question contained herein or who may be able to provide
additional responsive documents, identify such persons and additional information or
documents that they may have.

ANSWER; None.

Missoula County
Response to EPA Information Request

June 7, 2013
Page 10



NOTARIZED CERTIFICATE

I, Martha E. McClain, having been duly sworn and being of legal age, hereby state:

1. I am the person authorized by Missoula County Board of County Commissioners
to respond to the Environmental Protection Agency’s (EPA’s) require for
information concerning the Smurfit-Stone Mill Site located in Missoula,
Montana.

2. I have made a complete and thorough review of all documents, information, and
sources relevant to the request.

3. I hereby certify that the foregoing response to EPA’S request is complete and
contains all information and documents responsive to the request.

/tjatauc 4~ AA~
Martha E. McClain
Deputy County Attorney
Missoula County

TJu
Subscribed and sworn to before me this “3 day of June, 2013.

Ia ________

L~Mo~rommi~IonExPfres JL Commiss ex~res: 1/~ / ~
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LEASES AND TERMINATIONS OF LEASE 

 

Lease 1  

County of Missoula, Montana and Hoerner Waldorf Properties Company, Lease 
Agreement, Dated as of June 1, 1971, recorded at Book 31 Page 6 

Termination 1 

Termination of Lease and Guaranty Agreements, dated January 27, 1986, 
recorded at Book 235 Page 2463 

Lease 2 

County of Missoula, Montana and Champion International Corporation, dated 
June 1, 1978, recorded at Volume 121 Page 278 

Termination 2 

Termination of Lease, dated February 14, 1986, recorded at Book 235 Page 2469 
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Missoula County Resolutions - 1970 through 1986 

Resolution 1 

Resolution  Authorizing the Construction and Acquisition of a Project Under 
the Industrial Development Projects Act, Authorizing The Leasing of Said 
Project to Hoerner Waldorf Corporation of Montana; Authorizing the Issuance 
of $14,000,000 Industrial Development Revenue Bonds to Finance the Cost of 
Such Construction and Acquisition; Prescribing the form of Mortgage and 
Indenture of Trust to Secure Said Bonds and Authorizing the Execution 
Thereof; Prescribing the Form of a Lease Agreement and Authorizing the 
Execution of the Lease Agreement for said Project; Authorizing and Approving 
the Form of Guaranty Agreement; and Providing for the Security, Rights and 
Remedies of the Holders, From Time to Time, of Said Bonds, dated January 29, 
1970, recorded at Book 21 Page 876. 

 
Resolution 2 

Resolution Authorizing the Construction and Acquisition of a Project Under the 
Industrial Development Projects Act; Authorizing the Leasing of Said Project to 
Hoerner Waldorf Properties Company; Authorizing the Issuance of 
$15,000,000 Industrial Development Revenue Bonds to Finance the Cost of 
Such Construction and Acquisition; Prescribing the Form of Mortgage and 
Indenture of Trust to Secure Said Bonds and Authorizing the Execution 
Thereof; Prescribing the Form of A Lease  Agreement and Authorizing the 
Execution of the Lease Agreement for Said Project; Authorizing and Approving 
the Form of Guaranty Agreement; Prescribing the Form of Official Statement 
and Authorizing the Use Thereof; and Providing for the Security, Rights and 
Remedies of the Holders, From Time to Time, of Said Bonds , dated June 11, 
1971, recorded at Book 30 Page 940. 
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Resolution 3  

A Resolution Authorizing the Acquisition and Construction of Pollution Control 
Facilities by the County of Missoula, State of Montana; Authorizing the Lease 
of Said Facilities to Hoerner Waldorf Corporation; Authorizing the Issuance of 
Not Exceeding $10,000,000 Pollution Abatement Revenue Bonds Series 1973 
to Finance the Cost of the Acquisition and Construction of Such Facilities, and 
Providing for the Security, Rights and Remedies of the Holders, From Time to 
Time of Said Bonds, dated September 24, 1973, recorded at Book 52 Page 690. 

 

Resolution 4 

Resolution No. 77-136 – This resolution set a hearing date of August 25, 1977 
to determine whether or not it is in the public interest to issue Industrial 
Revenue Bonds in an amount not to exceed $10,000,000 to finance the 
construction of air and water pollution control facilities at the Hoerner 
Waldorf Division of Champion International’s plant, dated July 27, 1977, 
recorded at Vol. 101 Page 797. 

Resolution 5 

Resolution No. 77-158 – This resolution set a hearing date of October 11, 1977 
to determine whether or not it is in the public interest to issue Industrial 
Revenue Bonds in an amount not to exceed $14,000,000 to finance the 
construction of air and water pollution control facilities at the Hoerner 
Waldorf Division of Champion International’s plant, dated July 29, 1977, 
recorded at Volume 104 Page 201. 

Resolution 6 

Resolution No. 77-168 – This  resolution reflects the Commissioners’ 
determination, after a public hearing, that an industrial revenue bond in an 
amount not to exceed $14,000,000 for the purpose of financing pollution 
control facilities at the Hoerner Waldorf mill was in the public interest of 
Missoula County, dated October 12, 1977, recorded at Volume 106 Page 287. 
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Resolution 7  

Resolution No. 78-23; A Resolution Authorizing the Acquisition and 
Construction of Pollution Control and Environmental Improvement Facilities’ 
by the County of Missoula, State of Montana; Authorizing the Lease of Said 
Facilities to Hoerner Waldorf Division of Champion International; Authorizing 
the Issuance of Not Exceeding $20,000,000 Pollution Control Revenue Bonds 
Series 1978B and Not Exceeding $1,000,000 Environmental Improvement 
Revenue Bonds Series 1978 to Finance the Cost of the Acquisition and 
Construction of Such Facilities and Providing for the Security, Rights and 
Remedies of the Holders, From Time to Time of Said Bond, dated March 13, 
1978, recorded at Volume 114 Page 280. 

Resolution 8 

Resolution No. 78-47, A Resolution Amending Prior Resolution No. 78-23 of the 
County of Missoula, State of Montana Authorizing the Acquisition and 
Construction of Pollution Control Facilities and Environmental Improvement 
Facilities by the County and the Issuance of Not Exceeding $20,000,000 
Pollution Control Revenue Bonds Series 1978B and Not Exceeding $1,000,000 
Environmental Improvement Revenue Bonds Series 1978 to Finance the Cost 
of Acquisition and Construction of Such Facilities, dated March 21, 1978, 
recorded at Volume 116 Page 937. 

Resolution 9 

Resolution No. 78-49.  This resolution reflects the Commissioners’ 
determination, after a public hearing, that an industrial revenue bond issue in 
an amount not to exceed $30,000,000 for the purpose of financing pollution 
control facilities at the Hoerner Waldorf mill is in the public interest of 
Missoula County, dated May 2, 1978, recorded at Vol. 117 Page 555.  
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Resolution 10 

Resolution No. 78-90; Resolution Authorizing the Issuance of $41,800,000 
Aggregate Principal Amount of 1978 Environmental Improvement Revenue 
Bonds (Champion International Corporation Project) of the County of 
Missoula, Montana, For the Purpose of Providing Funds for Air Pollution and 
Solid Waste Disposal Facilities at the Champion International Corporation 
Plant; Authorizing the Execution and Delivery of An Indenture of Trust, Lease 
Agreement, Underwriting Agreement and Official Statement in Connection 
Therewith; Appointing a Trustee and Paying Agent; and Authorizing Proper 
Officers to Do All Other Things Deemed Necessary or Advisable, dated June 21, 
1978, recorded at Volume 120 Page 1483. 

Resolution 11  

Resolution No. 86-011; Providing for the Redemption of the 1971 Missoula 
County Industrial Development Revenue Bonds (Hoerner Waldorf Project), 
dated February 10, 1986 recorded at Book 235 Page 46. 

Resolution 12 

Resolution No. 86-015 (Correcting Resolution 86-011) Providing for the       
Redemption of the 1971 Missoula County Industrial Revenue Bonds (Hoerner 
Waldorf Project), dated Feb. 19, 1986, recorded at Book 235 Page 1374. 
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Warranty Deeds – 1971 through 1986 

 

Warranty Deed 1 

Warranty Deed from Hoerner Waldorf Corporation to Missoula County, dated 
June 1, 1971, recorded at Book 31 Page 1, transferring portions of property 
related to issuance of industrial revenue bonds, described as follows: 

“Parcels of land situated in the Northwest Quarter (NW ¼ of Section Twenty-Four 
(24), Township Fourteen (14) North, Range Twenty-one (21) Wes, Principal Meridian, 
Montana, more particularly described as follows:   
Clarifier: 
That certain circular tract of land 250 feet in diameter, situated in the North Half of 
Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana, being 
a portion of that tract of record in Book 197, Page 504, more particularly described 
as follows: 
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter 
corner of Section 24, Township 14 North, Range 21 West, thence S 68° 44’ 46” W, 
961.22 feet; thence S 21° 08’ 14” W,  832.40 feet to the center of said circular tract, 
from which said tract is circumscribed on a radius of 125 feet, attached to which and 
included in this description is a 25’ by 19’ Pump House on the northwesterly side of 
this circumscribed circle, containing 1.127 acres more or less. 
#3 Recovery Boiler 
That certain rectangular tract of land situated in the North Half of Section 24, 
Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of 
that tract of record in Book 197, Page 141, more particularly described as follows: 
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter 
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, 
Montana; thence South 36 ° 08’ 17” West, 475.86 feet to the true point of 
beginning; thence S 21° 46’ 10” E, 79.00 Feet; thence S 68° 13’ 50” W, 60.00 feet; 
thence N 21° 46’ 10” W, 79.00 feet; thence N 68° 13’ 50” E, 60.00 feet to the true 
point of beginning, containing 0.109 acres more or less. 
Hog Fuel Boiler – Wet Scrubber 
That certain rectangular tract of land situated in the North Half of Section 24, 
Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of 
that tract of record in Book 197, Page 141, more particularly described as follows: 
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter 
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, 
Montana; thence S 31° 39’ 10” West, 555.56 feet to the true point of beginning; 
thence S 21 ° 46’ 10” E, 30.50 feet; thence S 68° 13’ 50” E 27.00 feet to the true point 
of beginning, containing 0.019 acres more or less. 
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#4 Recovery Boiler 
That certain rectangular tract of land situated in the North Half of Section 24, 
Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of 
that tract of record in Book 197, Page 141, more particularly described as follows: 
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter 
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, 
Montana; thence s 06°  31’ 18” West, 374.52 feet to the true point of beginning; 
thence S 68° 13’ 50” W, 190.00 feet; thence N 21° 46’ 10” W, 105.00 feet; thence N 
68° 13’ 50” E, 190.00 feet; thence S 21° 46’ 10” E, 105.00 feet to the true point of 
beginning, containing 0.459 acres more or less. 
 
Together with all building, additions, improvements and fixtures now or hereafter 

located thereon or therein, and with the tenements, hereditaments, servitudes, 
appurtenances, rights, privileges and immunities thereunto belonging or appertaining. 

 
Warranty Deed 2 

Warranty Deed from Champion International Corporation to Missoula County, 
dated Jun 19, 1978, recorded at Volume 121 Page 264, transferring portions of 
property related to issuance of industrial revenue bonds, described as follows: 

Non-Condensible Gas System (#1) 
40% Liquor Storage Tank Vent (#6) 
That certain rectangular tract of land situated in the NW ¼ of Section 24, T. 14 N., 

R. 21 W., Principal Meridian Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; 

thence South 40° 31’47” West, 290.68° feet to the true point of beginning; thence South 
67° 50’36” West, 90.00 feet; thence North 22°09’24” West, 95 feet; thence North 67° 
50’36” East, 90.00 feet; thence South 22° 09’24” East, 95.00 feet to the true point of 
beginning, containing 0.196 acres, more or less. 

No. 4 Lime Kiln Scrubber 
That certain rectangular tract of land situated in the NW ¼, Section 24, T. 14 N., 

R. 21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R.21 W., 

thence South 08°07’31” West, 806.18 feet to the true point of beginning; thence South 
22° 09’24” East, 60.00 feet; thence South 67° 50’36” East, 40.00 feet to the true point of 
beginning, containing 0.55 acres more or less. 

Tall Oil Vent Scrubber  
That certain rectangular tract of land situated in the NW ¼ Section 24, T.14N., 

R.21 W., Principal Meridian, Montana: 
Commencing at the ¼ corner common to Sections 13 and 24, T.14N., R. 21 W.; 

thence South 13°25’23” West, 1081.21 feet to the true point of beginning; thence South 
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22°09’24” West, 35.00 feet; thence North 67°50’36”  East, 30.00 feet to the true point of 
beginning, containing 0.041 acres, more or less. 

No. 3 Slaker Vent Scrubber (#5) 
That certain rectangular tract of land situated in the NW ¼ Section 24, T. 14 N. R. 

21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; 

thence South 23°29’08” West, 652.49 feet to the true point of beginning; thence South 
22°09’24” East, 60.00 feet; thence South 67°50’36” West, 30.00 feet; thence North 
22°09’24” West, 60.00 feet; thence North 67°50’36” East, 30.00 feet to the true point of 
beginning, containing 0.041 acres, more or less. 

Washer Hood Vents-Scrubber (Washing & Screening) (#7) 
That certain rectangular tract of land situated in the NW ¼, Section 24, T.14 N., R. 

21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; 

thence South 76°18’58” West, 643.55 feet to the true point of beginning; thence South 
67°50’36” West, 121.00 feet; thence North 22°09’24” East, 92.00 feet to the true point 
of beginning, containing 0.256 acres, more or less. 

Washer Hood Vents-Scrubber (Digesters) (#7A) 
That certain rectangular tract of land situated in the NW ¼, Section 24, T. 14 N., 

R. 21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Section 13 and 24, T. 14 N., R. 21 W; 

thence South 58°44’27” West, 639.58 feet to the true point of beginning; thence South 
22°09’24” East, 145.00 feet; thence South 67°50’36” East, 35.00 feet to the true point of 
beginning, containing 0.116 acres, more or less. 

Condensate Stripping System (#9) 
That certain rectangular tract of land situated in the NW ¼, Section 24, T.14 N., R. 

21 W, Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; 

thence South 24°23’08” West, 479.79 feet to the true point of beginning; thence South 
67°50’36” West, 28.25 feet; thence North 22°09’24” West, 69.83 feet; thence North 
67°50’36” East, 28.25 feet; thence South 22°09’24” East, 69.83 feet to the true point of 
beginning, containing 0.045 acres more or less. 

Recovery Esp (#10) 
No. 3 Recovery – Smelt Tank Scrubber-(#13) 
That certain rectangular tract of land situated in the NW ¼ Section 24, T., 14 N., 

R. 21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; 

thence South 39°27’56” West, 527.85 feet to the true point of beginning; thence North 
67°50’36” East, 60.00 feet; thence South 22°09’24” East, 79.00 feet ;thence South 
67°50’36” West, 60.00 feet; thence North 22°09’24” West, 79.00 feet to the true point 
of beginning, containing 0.101 acres more or less. 

No. 5 Recovery-Smelt Tank Scrubber (#11) 
No. 5 Recovery ESP (#12) 
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That certain rectangular tract of land situated in the NW ¼ Section 24, T. 14 N., R. 
21 W., Principal Meridian, Montana; more particularly described as follows: 

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; 
thence South 31°02’24” West, 222.65 feet to the true point of beginning; thence South 
22°09’24” East, 85.00 feet; thence South 67°50’36” West, 170 feet; thence North 
22°09’24” West, 85.00 feet; thence North 67 °50’36” East, 170.00 feet to the true point 
of beginning, containing 0.332 acres more or less. 

Waste Fuel Boiler and Scrubber (#2) 
Washer Hood Vents – Incineration (#8) 
That certain rectangular tract of land situated in the NE ¼ , Section 24, T. 14 N., 

R. 21 W, Principal Meridian, Montana; more particularly described as follows: 
That certain rectangular tract of land situated in the NE ¼, Section 24, T. 14 N., R. 

21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; 

thence South 14° 41’29” East, 542.78 feet to the true point of beginning; thence North 
67°50’36” East, 77.00 feet; thence South 22°09’24” East, 161.00 feet; thence South 
67°50’36” West, 77.00 feet; thence North 22°09’24” West, 161.00 feet to the true point 
of beginning, containing 0.285 acres, more or less. 

 

Warranty Deed 3 

Warranty Deed from Missoula County to Hoerner Waldorf Properties Company, 
transferring property acquired in Warranty Deed 1, dated January 27, 1986, 
recorded at Book 235 Page 2088. 

Warranty Deed 4  

Warranty Deed from Missoula County to Champion International Corporation 
transferring property acquired in Warranty Deed 2, dated January 27, 1986, 
recorded at Book 235 Page 2084. 
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Caution
As of: Jun 07, 2013

C. P. FICKES, Plaintiff and Appellant, v. MISSOULA COUNTY et
al., Defendants and Respondents

No. 11836

Supreme Court of Montana

155 Mont. 258; 470 P.2d 287; 1970 Mont. LEXIS 364

June 4, 1970, Decided

PRIOR HISTORY: [***1] Appeal from
the District Court of Missoula County.
Fourth Judicial District. Honorable
E. Gardner Brownlee, Judge presiding.

DISPOSITION: Affirmed.

COUNSEL: Worden, Worden, Thane & Robb,
Donovan Worden, Jr., Missoula, argued,
for appellant.

H. J. Pinsoneault, County Atty.,
Garlington, Lohn & Robinson, J C.
Garlington, Missoula, argued, for
respondents.

A. W. Scribner, Helena, argued, amicus
curiae.

JUDGES: Mr. Justice Castles delivered
the Opinion of the Court. Mr. Chief
Justice James T. Harrison, and Mr.
Justices John C. Harrison, Haswell and
Daly, concur.

OPINION BY: CASTLES

OPINION

[*260] [**288] The plaintiff C.
P. Fickes brought this action to
enjoin the defendants, the Board of
County Commissioners of Missoula
County, from taking certain actions
under the provisions of the
"Industrial Development Projects Act"
of 1965 and to declare the same
unconstitutional. The defendants
filed a motion to dismiss the
complaint upon the grounds it did not
state a claim upon which relief could
be granted, and a motion under Rule
12(c), M.R.Civ.P. for judgment on the
pleadings.

The district court granted the
defendants' motion for judgment on the
pleadings and directed that final
judgment [***2] be entered in favor
of the defendants. From this judgment
plaintiff appeals. Amicus curiae
representing the Montana Chamber of
Commerce appeared on the appeal by
brief and argument.
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Under the terms and provisions of
sections 11-4101 through 11-4110,
R.C.M1947, as amended, entitled
"Industrial Development Projects" the
Board of County Commissioners of
Missoula County adopted a resolution
whereby Missoula County would issue
revenue bonds in the sum of $
14,000,000 to assist Hoerner Waldorf
Corporation of Montana, a Deleware
corporation, to acquire and erect
certain facilities to be used in
connection with [*261] its pulp and
paper mill located west of the city of
Missoula. The facilities to be so
acquired and erected to be used by
Hoerner Waldorf Corporation in
connection with air and water
pollution control projects.

The projects for which the bonds
are to be issued were, at the time of
the adoption of the resolution by the
county commissioners, already in the
process of planning, in whole or in
part, by the corporation.

The facilities to be acquired and
erected are to be owned by Missoula
County; mortgaged to secure the
repayment of the bonds by the county;
and leased to [***3] Hoerner Waldorf
Corporation.

The rentals to be paid under the
lease are to be pledged and assigned
to a trustee for the repayment of the
principal and interest due on the
bonds, and performance of the lease is
guaranteed by Hoerner Waldorf
Corporation, a Delaware Corporation,
the parent company of Hoerner Waldorf
Corporation of Montana.

Plaintiff contends the Industrial
Development Projects Act of 1965, as
amended, is unconstitutional in that:

(1) The bonds to be issued by the
county and the mortgage to secure
payment of the bonds constitute a
lending of the credit of the county in
violation of Article XIII, Sec. 1 of
the Constitution of Montana.

(2) That said bonds and mortgages
constitute a debt of the county which
will be incurred without approval of a
majority of the electors of the
county, voting at an election, as
required by Article XIII, Sec. 5 of
the Constitution of Montana.

(3) That the debt that will be
created if said bonds are issued will
exceed the debt limit established for
counties under the provisions of
Article XIII, Sec. 5 of the
Constitution of Montana.

(4) Since section 11-4108,
R.C.M.1947 provides for taxation
[*262] of property notwithstanding it
is [***4] owned by a county, this
section [**289] is unconstitutional
under the provisions of Article XIII,
Sec. 2 of the Constitution of Montana.

(5) The proposed lease agreement
provides that Hoerner Waldorf
Corporation of Montana shall have the
option to purchase the property, after
all bonds are paid, for the sum of $
1,000. This constitutes a grant or
donation by Missoula County to the
corporation and is unconstitutional
under the provisions of Article XIII,
Sec. 1 of the Constitution of Montana.

(6) The issuance of bonds to
acquire an existing project or to
construct an addition to an existing
project is contrary to the provisions
of Article XIII, Sec. 3 of the
Constitution of Montana.

Plaintiff further contends that the
actions of the Board of County
Commissioners of Missoula County are
contrary to the force and effect of
the statutes of the state of Montana
in that:

(7) The sale contemplated under the
lease agreement does not provide for
sale at public auction and is
therefore contrary to the provisions
of section 16-1009, R.C.M.1947.

(8) The project encompassed in the
agreement between Missoula County and
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Hoerner Waldorf requiring purchase of
property of the county in a sum [***5]
in excess of $ 2,500 without public
bid is contrary to the provisions of
section 16-1803, R.C.M1947.

(9) The issuance of revenue bonds
pursuant to the provisions of the
Industrial Development Projects Act
and the leasing of facilities to
private industry is not a public
purpose and therefore exceeds the
powers of the counties of the state of
Montana and the powers of the Board of
County Commissioners.

(10) Under the Constitution and
Statutes of the state of Montana, a
county may only exercise its powers
within its own boundaries. Therefore
section 11-4102, R.C.M.1947, which
provides that a project may be
partially within and partially without
the boundary of a county, is an
attempt to create additional [*263]
powers not contemplated in the
Constitution and statutes of the state
of Montana.

(11) The lease agreement creates a
term of lease which may exceed ten
years and is therefore contrary to the
terms and provisions of section
16-1030, R.C.M.1947.

Plaintiff further contends:

(12) In the event the Industrial
Development Projects Act is declared
to be constitutional, the acts of the
Board of County Commissioners of
Missoula County are illegal in that
the project to be financed [***6]
consists of air and water pollution
control devices and such projects are
not within the purview and intent of
the legislature as set forth in the
definition of "project" by section
11-4101, R.C.M.1947.

The foregoing issues numbered 1
through 5, and 9, presented in
appellant's brief, concern
constitutionality of the Industrial
Development Projects Act. The other

issues raise questions as to the
applicability of various statutes
limiting the way in which county
property and contracts may be dealt
with.

First, as to constitutionality,
Article XIII, Sec. 5 of the
Constitution of Montana provides:

"No county shall be
allowed to become indebted
in any manner, or for any
purpose, to an amount,
including existing
indebtedness, in the
aggregate exceeding five (5)
per centum of the value of
the taxable property
therein, to be ascertained
by the last assessment for
state and county taxes
previous to the incurring of
such indebtedness, and all
bonds or obligations in
excess of such amount given
by or on behalf of such
county shall be void. No
county shall incur any
indebtedness or liability
for any single purpose to an
amount exceeding ten
thousand dollars ($ 10,000)
without the approval [***7]
of a majority of the
electors thereof, voting at
an election

to be provided by law."

Issues 2 and 3, as to whether a
"debt" or "liability" prohibited by
Article XIII, Sec. 5 of the
Constitution of Montana will [**290]
be created by this plan, will be
considered first.

[*264] Appellant states correctly
that there is no plan for submitting
this bond issue to the voters, and
that the county debt limit would be
exceeded by the addition of a fourteen
million dollar bonded debt to its
present total. Therefore, if the
bonds now to be issued are an
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"indebtedness or liability" as those
terms are used in Article XIII, Sec.
5, the entire program is prohibited by
the Constitution. However, this basic
premise for appellant's contention is
not correct, as can readily be shown
by our own precedents.

There is a long history in Montana
of the financing of various projects
by revenue bonds as distinguished from
general obligation bonds payable out
of ad valorem property tax receipts.
These have uniformly been held not to
create a debt or liability within the
meaning of Article XIII, Sec. 5 of our
Constitution.

This is true as to dormitory
revenue bonds ( Barbour v. State Board
[***8] of Education, 92 Mont. 321, 13
P.2d 225); student union building
bonds ( State ex rel. Veeder v. State
Board of Education, 97 Mont. 121, 33
P.2d 516); water conservation board
bonds ( State ex rel. Normile v.
Cooney, 100 Mont. 391, 47 P.2d 637);
housing authority bonds ( Kraus v.
Riley, 107 Mont. 116, 80 P.2d 864);
and veterans bonus bonds ( Cottingham
v. State Bd. of Exam., 134 Mont. 1,
328 P.2d 907), just to give a few
illustrations. The common quality of
all these projects is that in each
there is explicit provision that the
public body issuing the bonds does not
obligate its taxing power to pay for
them. The same exact provision is
written into the law and the bonds
involved in this case, so that the
same decision must necessarily be made
in this case.

The dormitory bonds case is
analogous in its essential respects.
The statute there involved (Chap. 94,
Laws of 1929) read in part:

"Section 4. No obligation created
hereunder shall ever be or become a
charge against the State of Montana
but all such obligations, including
principal and interest, shall be
payable [*265] solely: (a) From the
net rents and income pledged. (b) From

the net rents and income which has not
been [***9] pledged for other
purposes arising from any other
residence halls or like improvement
under the control and management of
said Board; or (c) From the income
derived from gifts and bequests made
to the institutions under the control
of said Board for residence hall
purposes.

* * *

"Section 6. No State funds shall
be loaned or used for this purpose. *
* *"

Referring to Article XIII of the
Montana State Constitution the Court
held in Barbour v. State Board of
Education, 92 Mont. 321, 13 P.2d 225:

"By the very terms of chapter 94,
the faith and credit of the state of
Montana is not involved in the
issuance of the certificates of
indebtedness referred to. Neither
will the taxpayers of the state ever
become burdened or called upon to
undertake to repay the obligations
which may be created in furtherance of
the plan which the resolution of the
board of education contemplates. We
therefore conclude without difficulty
that the transaction does not, nor
does the law, offend against these
provisions of the Constitution."

Compare the dormitory bond law with
the revenue bond law here being
considered. Its section 11-4103,
R.C.M.1947, reads in part:

"Limited obligation bonds -- form
and [***10] contents -- sale --
negotiability. (1) bonds issued by a
municipality or county under the
authority of this act shall be limited
obligations of the municipality or
county. Bonds and interest coupons,
issued under the authority of this
act, shall not constitute nor give
rise to a pecuniary liability of the
municipality or county or a charge
against its general credit or taxing
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powers. Such limitation shall
[**291] be plainly stated upon the
face of each of such bonds. * * *"

[*266] The words of the Barbour
decision fit perfectly the industrial
development revenue bond law as well
as the dormitory bond law.

Article XIII touches only ad
valorem tax obligations which of
course could never be imposed to pay
these industrial bonds because of the
express prohibition in section 11-4103
just above quoted. Even the pledge
and expenditures of tax revenues,
coming from other sources such as
cigarette taxes, does not violate
Article XIII.

This interpretation of Article XIII
was expressly made in the Korean bonus
case, where a cigarette tax was the
source of repayment. Thus, even though
there was a liability to keep up the
cigarette tax, the constitutional
provisions were held [***11] not
applicable by this Court in Cottingham
v. St. Bd. of Exam., 134 Mont. 1, 328
P.2d 907:

"In effect, section 2, Article IX,
amended the words 'debt or liability'
as they appear in section 2, Article
XIII, and has effectively confined
them to debts or liabilities which
must be retired out of ad valorem
taxes. In this manner we avoid a
conflict and unreasonableness.

"Looking now to the instant case,
we find that the bonds, assuming they
create a 'debt or liability,' do not
create the type of 'debt or liability'
which section 2, Article XIII,
prescribes, since in this case
retirement of the bonds looks to the
levy of an excise tax without the
taxpayer being enrolled on the
assessment rolls."

Therefore, the industrial
development revenue bond law, and the
bond issue now before the Court,
following the precedents of the past,

are held not to create a "debt or
liability" of the nature forbidden by
Article XIII. Not only does the law
expressly so provide, and the cases so
hold, but at page 7 of the Indenture
of Trust, the form of the bond itself
contains this final commitment:

"The Bonds and the interest coupons
appertaining thereto [*267] do not
now and shall never constitute [***12]
a charge against the general credit or
taxing powers of the County."

Next, appellant's issues No. 1, 5
and 9 are concerned with Article XIII,
Sec. 1 of the Constitution of Montana
which reads:

"Neither the state, nor any county,
city, town, municipality, nor other
subdivision of the state shall ever
give or loan its credit in aid of, or
make any donation or grant, by subsidy
or otherwise, to any individual,
association or corporation, or become
a subscriber to, or a shareholder in,
any company or corporation, or a joint
owner with any person, company or
corporation, except as to such
ownership as may accrue to the state
by operation or provision of law."

Is "credit in aid" being given by
the county; or is the county loaning
its credit in aid of, or making any
donation or grant as that language is
used and has been interpreted?

In Willett v. State Board of
Examiners, 112 Mont. 317, 322, 115
P.2d 287, this Court rendered a
decision very closely in point in
approving the Veterans Memorial
Building bond issue, payable out of
future income from the capitol land
grant. The building was to house
private organizations in part. This
Court said:

"The test to be adopted in
determining [***13] whether a
donation or grant is prohibited under
this section is whether the donation
or grant is for a public purpose. * *
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* What is a 'public purpose' is a
question primarily for legislative
determination, with which we will not
interfere unless there has been a
clear abuse of power. People ex rel.
Douglas v. Barrett, 370 Ill. 464, 19
N.E.2d 340. That the project here is
for a public purpose there can be no
reasonable doubt; at least we cannot
say that the legislature abused its
power in so determining. The fact
that the named organizations
incidentally derive special benefit
from the project does not bring the
Act in conflict with section 1,
Article XIII."

Thus, here, since no debt or
liability is created, we [*268] look
to see if an indirect [**292]
benefit to the industry by having a
favorable type of financing, will
condemn the Act in question. The
legislative purpose of encouraging the
development of the state's natural
resources without cost to the taxpayer
is being accomplished. Here, every
dollar expended on the bond issue is
to be repaid from and by the project
the issue makes possible. The county
commissioners expressly find the
project will be of value [***14] as a
source of employment and county
revenue and will protect the health,
safety and welfare of the citizens.
The plant will be enabled to comply
with the new legal requirements for
environmental improvement. Thus, a
valid purpose appears.

Similar cases arose in connection
with water conservation board bonds,
and Great Falls housing authority
bonds. In both instances, revenue
bonds were being issued to finance
projects which would relieve
agricultural distress or slum housing
distress to the obvious benefit of
both the economy and society of
Montana and to individuals who would
get the irrigation water or the
improved housing occupancy.

In the case concerning water
conservation board bonds, Kraus v.

Riley, 107 Mont. 116, 124, 80 P.2d
864, 867, this Court said:

"The mere fact that the money
raised will go to individuals will not
condemn the act in question, since the
test is not as to who receives the
money, but, is the purpose for which
it is to be expended a public
purpose?"

In the Great Falls housing case,
Rutherford v. City of Great Falls, 107
Mont. 512, 517, 86 P.2d 656, 658, this
Court said:

"Legislation having for its purpose
the eradication of slums and the
substitution [***15] in place thereof
of safe and sanitary dwellings is well
within the definition of 'public
purpose" as defined in Green v.
Frazier, 44 N.D. 395, 176 N.W.11,
affirmed by the United States Supreme
Court in 253 U.S. 233, 40 S.Ct. 499,
64 L.Ed. 878, as follows [page 17]: 'A
public [*269] purpose * * * has for
its objective the promotion of the
general welfare of all the inhabitants
or residents within a given political
division, as, for example, a state,
the sovereignty and sovereign powers,
of which are exercised to promote the
public health, safety, morals, general
welfare, security, prosperity,
contentment and equlity before the law
of all the ciitizens of the State."

And, see our discussion in Jones v.
Burns, 138 Mont. 268, 290, 357 P.2d
22, 34, where we said:

"This quotation points out three
propositions which are of primary
significance in determining whether
legislation is violative of Mont.
Const., art,XIII, § 1. They are: (1)
The tests for determining the validity
of a donation or grant is whether it
is for a public purpose; (2) The
question what is a public purpose is
primarily for the legislature; and,
(3) The fact that individuals,
associations, or corporations derive
[***16] special benefit from the
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legislation does not necessarily
affect its validity."

In all of our Montana precedents
reviewed, the mere incidental benefits
to a private corporation do not change
a public purpose to a private one
being the loaning of credit or aid as
prohibited. The same rationale
applies to the option to purchase for
$ 1,000 after the bonds are paid.

The appellant cites the Idaho case
of Village of Moyie Springs, Idaho v.
Aurora Mfg. Co., 82 Idaho 337, 353
P.2d 767. Also, prior to
constitutional amendments, a Nebraska
case, State ex rel. Beck v. City of
York, 164 Neb. 223, 82 N.W.2d 269.

The Idaho case is authority to the
contrary of our holding here, but it
stands alone and we simply do not
agree with it. For an example of
cases in jurisdictions which have
upheld similar laws and have rejected
the Idaho holding, see Carruthers v.
Port of Astoria, 249 Or. 329, 438 P.2d
725; Uhls v. State ex rel. City of
Cheyenne (Wyo.1967) 429 P.2d 74;
[*270] Green v. City of Mt. Pleasant,
256 Iowa 1184, 131 N.W.2d 5; City of
Gaylord v. Beckett, 378 Mich. 273, 144
N.W.2d 460.

We hold that the Industrial
Development Projects Act is not
violative of Article [**293] XIII,
Sec. [***17] 1, of the Montana
Constitution.

Next we consider appellant's issues
No. 6 and 12. Appellant argues that
the issuance of bonds to acquire an
existing project is contrary to Art.
XIII, Sec. 3 of the Constitution of
Montana; and, further, in this
connection that air and water
pollution control devices are not a
"project" within the definition of
"project" contained in section
11-4101(2), R.C.M.1947.

We have some difficulty in coming
to grips with these contentions.

However, appellant suggests that the
name of the Act clearly indicates the
legislature contemplated only "new
industry" and not improvement of
existing industry. While it is true
that pollution controls or any other
equipment useful in an industrial
project are not specifically named in
the Act, yet the legislature made it
clear in section 11-4107 that it
intended to cover many items when it
specified in its provisions for the
use of proceeds of bond sales that
they could be used for "acquiring or
improving" and the terms "all or any
part of a project."

Finally, as a constitutional
matter, the appellant under issue No.
4 argues that Article XII, Sec. 2 of
the Constitution of Montana is
violated Article XII, Sec. 2 provides:

[***18] "The property of the
United States, the state, counties,
cities, towns, school districts,
municipal corporations and public
libraries shall be exempt from
taxation * * *."

Here, in section 11-4108,
R.C.M.1947, it is provided:

"Notwithstanding that title to a
project may be in a municipality or
county, such projects shall be subject
to taxation to the same extent, in the
same manner, and under the same
procedures as privately owned property
in similar circumstances, if such
projects are leased to or held by
private interests on both the
assessment date and the date the levy
[*271] is made in any year; but such
projects shall not be subject to
taxation in any year if they are not
leased to or held by private interests
on both the assessment date and the
date the levy is made in any year;
provided, that where personal property
owned by a municipality or county is
taxed under this section and such
personal property taxes are
delinquent, levy by distress warrant
for collection of such delinquent
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taxes may only be made on personal
property against which such taxes are
levied."

The problem then is whether the
broad constitutional exemption of
county property from taxation must
necessarily [***19] extend to project
property in which the county has a
trust interest as distinguished from
the beneficial ownership.

In State ex rel. City of Great
Falls v. Jeffries, 83 Mont. 111, 270
P. 638, this Court held that the
collection of special improvement
assessments upon a lot belonging to a
county was proper, where "the lot in
question is not used for county
purposes."

Also, in State v. King Colony
Ranch, 137 Mont. 145, 350 P.2d 841,
this Court did not extend the
companion exemption of religious
property from taxation to the lands of
a religious group where the lands were
being used for commercial farming, and
not for religion.

Thus, this Court has looked to the
use to which the property is held, and
not the title. Article XII, Sec. 7 of
the Montana Constitution provides that
all corporations shall be taxed, and
since the Hoerner Waldorf Corporation
will "use" the property they
necessarily will be taxed, and to
achieve harmony and consistency, Sec.
2 of Article XII, is not applicable
here. (See 84 C.J.S. Taxation §§ 203
and 204.)

On issues No. 7, 8 and 11 the
appellant raises questions as to
whether the manner of structuring and
eventually liquidating the industrial
development [***20] bond issues
violates the general statute
regulating the administration of
county property and business. Thus,
appellant argues that the county
cannot make [*272] a lease longer
than 10 years, section 16-1030,
R.C.M.1947; cannot sell the land

except at auction after the bonds are
paid, section 16-1009, R.C.M. [**294]
1947; and cannot contract for
construction except on public bidding,
section 16-1803, R.C.M.1947.

In approaching these statutory
questions, appellant maintains that
the rule of construction is that in
interpreting several statutes relating
to the same subject matter, the
specific statute should prevail over
the general. This is the rule. (See
Monarch Lumber Co. v. Haggard, 139
Mont. 105, 360 P.2d 794.) However, we
do not agree that the restrictive
statutes mentioned above are the
special statutes in this instance.
Even though the legislature has put in
the Industrial Development Projects
Law flexible procedures, they are
designed for the purpose of doing a
specific job, and these are special in
that sense and would prevail over the
general statutes having to do with
broad powers of administrative
handling of county property and
affairs.

In Montana-Dakota [***21] U. Co.
v. City of Havre, 109 Mont. 164, 94
P.2d 660, this Court said:

"Chapter 141 is a special statute,
giving to the city, acting through its
governing body, the authority to do
everything necessary to acquire a gas
distribution system and an adequate
supply of gas, and this it may do
without complying with the provisions
of section 5070. If this were not so,
then the broad provisions of Chapter
141 purporting to give the municipal
authorities power to construct a
municipal gas project, could be
frustrated by the qualified electors
declining to authorize the purchase of
gas. This was not the legislative
intent. The acquisition of a supply
of gas is so interwoven with the
project as a whole that authority on
the part of the governing body of the
city to construct the system without a
vote of the people carries with it the
right to contract for a supply of gas
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without such vote.

"The next contention of plaintiff
is that the city by the proposed
contract is assuming obligations
without submitting the [*273]
proposal to a vote of the resident
taxpayers. Here again reliance is
placed on section 5070, but the
complete answer to the contention is
that Chapter 141, and not section
[***22] 5070, controls here. * * *

"The wisdom or necessity of
eliminating, with reference to the
projects contemplated by Chapter 141,
all the safeguards provided in the
public interest by general statutory
requirements for competitive bids and
for approval by the voters, is solely
for the legislature to determine, and
with its determination this court
cannot interfere."

In numerous other cases we have
held to the same effect. See State v.
Langan, 151 Mont. 558, 445 P.2d 565;
McAlear v. U.C.C., 145 Mont. 458, 405
P.2d 219; Wymont Tractor & Equipment
Co. v. U.C.C., 128 Mont. 501, 278 P.2d
208.

Thus here, the Industrial
Development Projects Act is the
special act and governs.

Finally, the appellant urges in

issue No. 10 that since the Industrial
Development Projects law allows a
county to engage in a project
"partially within or partially
without" the county (section 11-4102)
the jurisdiction of a county is
extended and section 16-101,
R.C.M.1947, is violated. Section
16-101, R.C.M.1947, is violated.
Section 16-101 states simply that "A
county is the largest political
subdivision of the state having
corporate power."

We need not concern ourselves with
this issue since the record here
[***23] shows that the project is
located entirely in Missoula county
and hence no question exists other
than a hypothetical one.

We have examined all of the
contentions raised by the appellant
and find no basis to set aside the
decision of the district court. The
Industrial Development Projects Act of
1965 is a valid expression of the
public will, and the resolution of the
Board of County Commissioners of
Missoula County is a proper exercise
of that authority. Accordingly the
judgment is affirmed.

[*274] MR. CHIEF JUSTICE JAMES T.
HARRISON, and MR. JUSTICES JOHN C.
HARRISON, HASWELL and DALY, concur.
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LEASES AND TERMINATIONS OF LEASE 

 

Lease 1  

County of Missoula, Montana and Hoerner Waldorf Properties Company, Lease 
Agreement, Dated as of June 1, 1971, recorded at Book 31 Page 6 

Termination 1 

Termination of Lease and Guaranty Agreements, dated January 27, 1986, 
recorded at Book 235 Page 2463 

Lease 2 

County of Missoula, Montana and Champion International Corporation, dated 
June 1, 1978, recorded at Volume 121 Page 278 

Termination 2 

Termination of Lease, dated February 14, 1986, recorded at Book 235 Page 2469 
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Missoula County Resolutions - 1970 through 1986 

Resolution 1 

Resolution  Authorizing the Construction and Acquisition of a Project Under 
the Industrial Development Projects Act, Authorizing The Leasing of Said 
Project to Hoerner Waldorf Corporation of Montana; Authorizing the Issuance 
of $14,000,000 Industrial Development Revenue Bonds to Finance the Cost of 
Such Construction and Acquisition; Prescribing the form of Mortgage and 
Indenture of Trust to Secure Said Bonds and Authorizing the Execution 
Thereof; Prescribing the Form of a Lease Agreement and Authorizing the 
Execution of the Lease Agreement for said Project; Authorizing and Approving 
the Form of Guaranty Agreement; and Providing for the Security, Rights and 
Remedies of the Holders, From Time to Time, of Said Bonds, dated January 29, 
1970, recorded at Book 21 Page 876. 

 
Resolution 2 

Resolution Authorizing the Construction and Acquisition of a Project Under the 
Industrial Development Projects Act; Authorizing the Leasing of Said Project to 
Hoerner Waldorf Properties Company; Authorizing the Issuance of 
$15,000,000 Industrial Development Revenue Bonds to Finance the Cost of 
Such Construction and Acquisition; Prescribing the Form of Mortgage and 
Indenture of Trust to Secure Said Bonds and Authorizing the Execution 
Thereof; Prescribing the Form of A Lease  Agreement and Authorizing the 
Execution of the Lease Agreement for Said Project; Authorizing and Approving 
the Form of Guaranty Agreement; Prescribing the Form of Official Statement 
and Authorizing the Use Thereof; and Providing for the Security, Rights and 
Remedies of the Holders, From Time to Time, of Said Bonds , dated June 11, 
1971, recorded at Book 30 Page 940. 
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Resolution 3  

A Resolution Authorizing the Acquisition and Construction of Pollution Control 
Facilities by the County of Missoula, State of Montana; Authorizing the Lease 
of Said Facilities to Hoerner Waldorf Corporation; Authorizing the Issuance of 
Not Exceeding $10,000,000 Pollution Abatement Revenue Bonds Series 1973 
to Finance the Cost of the Acquisition and Construction of Such Facilities, and 
Providing for the Security, Rights and Remedies of the Holders, From Time to 
Time of Said Bonds, dated September 24, 1973, recorded at Book 52 Page 690. 

 

Resolution 4 

Resolution No. 77-136 – This resolution set a hearing date of August 25, 1977 
to determine whether or not it is in the public interest to issue Industrial 
Revenue Bonds in an amount not to exceed $10,000,000 to finance the 
construction of air and water pollution control facilities at the Hoerner 
Waldorf Division of Champion International’s plant, dated July 27, 1977, 
recorded at Vol. 101 Page 797. 

Resolution 5 

Resolution No. 77-158 – This resolution set a hearing date of October 11, 1977 
to determine whether or not it is in the public interest to issue Industrial 
Revenue Bonds in an amount not to exceed $14,000,000 to finance the 
construction of air and water pollution control facilities at the Hoerner 
Waldorf Division of Champion International’s plant, dated July 29, 1977, 
recorded at Volume 104 Page 201. 

Resolution 6 

Resolution No. 77-168 – This  resolution reflects the Commissioners’ 
determination, after a public hearing, that an industrial revenue bond in an 
amount not to exceed $14,000,000 for the purpose of financing pollution 
control facilities at the Hoerner Waldorf mill was in the public interest of 
Missoula County, dated October 12, 1977, recorded at Volume 106 Page 287. 
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Resolution 7  

Resolution No. 78-23; A Resolution Authorizing the Acquisition and 
Construction of Pollution Control and Environmental Improvement Facilities’ 
by the County of Missoula, State of Montana; Authorizing the Lease of Said 
Facilities to Hoerner Waldorf Division of Champion International; Authorizing 
the Issuance of Not Exceeding $20,000,000 Pollution Control Revenue Bonds 
Series 1978B and Not Exceeding $1,000,000 Environmental Improvement 
Revenue Bonds Series 1978 to Finance the Cost of the Acquisition and 
Construction of Such Facilities and Providing for the Security, Rights and 
Remedies of the Holders, From Time to Time of Said Bond, dated March 13, 
1978, recorded at Volume 114 Page 280. 

Resolution 8 

Resolution No. 78-47, A Resolution Amending Prior Resolution No. 78-23 of the 
County of Missoula, State of Montana Authorizing the Acquisition and 
Construction of Pollution Control Facilities and Environmental Improvement 
Facilities by the County and the Issuance of Not Exceeding $20,000,000 
Pollution Control Revenue Bonds Series 1978B and Not Exceeding $1,000,000 
Environmental Improvement Revenue Bonds Series 1978 to Finance the Cost 
of Acquisition and Construction of Such Facilities, dated March 21, 1978, 
recorded at Volume 116 Page 937. 

Resolution 9 

Resolution No. 78-49.  This resolution reflects the Commissioners’ 
determination, after a public hearing, that an industrial revenue bond issue in 
an amount not to exceed $30,000,000 for the purpose of financing pollution 
control facilities at the Hoerner Waldorf mill is in the public interest of 
Missoula County, dated May 2, 1978, recorded at Vol. 117 Page 555.  
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Resolution 10 

Resolution No. 78-90; Resolution Authorizing the Issuance of $41,800,000 
Aggregate Principal Amount of 1978 Environmental Improvement Revenue 
Bonds (Champion International Corporation Project) of the County of 
Missoula, Montana, For the Purpose of Providing Funds for Air Pollution and 
Solid Waste Disposal Facilities at the Champion International Corporation 
Plant; Authorizing the Execution and Delivery of An Indenture of Trust, Lease 
Agreement, Underwriting Agreement and Official Statement in Connection 
Therewith; Appointing a Trustee and Paying Agent; and Authorizing Proper 
Officers to Do All Other Things Deemed Necessary or Advisable, dated June 21, 
1978, recorded at Volume 120 Page 1483. 

Resolution 11  

Resolution No. 86-011; Providing for the Redemption of the 1971 Missoula 
County Industrial Development Revenue Bonds (Hoerner Waldorf Project), 
dated February 10, 1986 recorded at Book 235 Page 46. 

Resolution 12 

Resolution No. 86-015 (Correcting Resolution 86-011) Providing for the       
Redemption of the 1971 Missoula County Industrial Revenue Bonds (Hoerner 
Waldorf Project), dated Feb. 19, 1986, recorded at Book 235 Page 1374. 
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COUNSEL: Worden, Worden, Thane & Robb,
Donovan Worden, Jr., Missoula, argued,
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Justice James T. Harrison, and Mr.
Justices John C. Harrison, Haswell and
Daly, concur.

OPINION BY: CASTLES

OPINION

[*260] [**288] The plaintiff C.
P. Fickes brought this action to
enjoin the defendants, the Board of
County Commissioners of Missoula
County, from taking certain actions
under the provisions of the
"Industrial Development Projects Act"
of 1965 and to declare the same
unconstitutional. The defendants
filed a motion to dismiss the
complaint upon the grounds it did not
state a claim upon which relief could
be granted, and a motion under Rule
12(c), M.R.Civ.P. for judgment on the
pleadings.

The district court granted the
defendants' motion for judgment on the
pleadings and directed that final
judgment [***2] be entered in favor
of the defendants. From this judgment
plaintiff appeals. Amicus curiae
representing the Montana Chamber of
Commerce appeared on the appeal by
brief and argument.
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Under the terms and provisions of
sections 11-4101 through 11-4110,
R.C.M1947, as amended, entitled
"Industrial Development Projects" the
Board of County Commissioners of
Missoula County adopted a resolution
whereby Missoula County would issue
revenue bonds in the sum of $
14,000,000 to assist Hoerner Waldorf
Corporation of Montana, a Deleware
corporation, to acquire and erect
certain facilities to be used in
connection with [*261] its pulp and
paper mill located west of the city of
Missoula. The facilities to be so
acquired and erected to be used by
Hoerner Waldorf Corporation in
connection with air and water
pollution control projects.

The projects for which the bonds
are to be issued were, at the time of
the adoption of the resolution by the
county commissioners, already in the
process of planning, in whole or in
part, by the corporation.

The facilities to be acquired and
erected are to be owned by Missoula
County; mortgaged to secure the
repayment of the bonds by the county;
and leased to [***3] Hoerner Waldorf
Corporation.

The rentals to be paid under the
lease are to be pledged and assigned
to a trustee for the repayment of the
principal and interest due on the
bonds, and performance of the lease is
guaranteed by Hoerner Waldorf
Corporation, a Delaware Corporation,
the parent company of Hoerner Waldorf
Corporation of Montana.

Plaintiff contends the Industrial
Development Projects Act of 1965, as
amended, is unconstitutional in that:

(1) The bonds to be issued by the
county and the mortgage to secure
payment of the bonds constitute a
lending of the credit of the county in
violation of Article XIII, Sec. 1 of
the Constitution of Montana.

(2) That said bonds and mortgages
constitute a debt of the county which
will be incurred without approval of a
majority of the electors of the
county, voting at an election, as
required by Article XIII, Sec. 5 of
the Constitution of Montana.

(3) That the debt that will be
created if said bonds are issued will
exceed the debt limit established for
counties under the provisions of
Article XIII, Sec. 5 of the
Constitution of Montana.

(4) Since section 11-4108,
R.C.M.1947 provides for taxation
[*262] of property notwithstanding it
is [***4] owned by a county, this
section [**289] is unconstitutional
under the provisions of Article XIII,
Sec. 2 of the Constitution of Montana.

(5) The proposed lease agreement
provides that Hoerner Waldorf
Corporation of Montana shall have the
option to purchase the property, after
all bonds are paid, for the sum of $
1,000. This constitutes a grant or
donation by Missoula County to the
corporation and is unconstitutional
under the provisions of Article XIII,
Sec. 1 of the Constitution of Montana.

(6) The issuance of bonds to
acquire an existing project or to
construct an addition to an existing
project is contrary to the provisions
of Article XIII, Sec. 3 of the
Constitution of Montana.

Plaintiff further contends that the
actions of the Board of County
Commissioners of Missoula County are
contrary to the force and effect of
the statutes of the state of Montana
in that:

(7) The sale contemplated under the
lease agreement does not provide for
sale at public auction and is
therefore contrary to the provisions
of section 16-1009, R.C.M.1947.

(8) The project encompassed in the
agreement between Missoula County and
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Hoerner Waldorf requiring purchase of
property of the county in a sum [***5]
in excess of $ 2,500 without public
bid is contrary to the provisions of
section 16-1803, R.C.M1947.

(9) The issuance of revenue bonds
pursuant to the provisions of the
Industrial Development Projects Act
and the leasing of facilities to
private industry is not a public
purpose and therefore exceeds the
powers of the counties of the state of
Montana and the powers of the Board of
County Commissioners.

(10) Under the Constitution and
Statutes of the state of Montana, a
county may only exercise its powers
within its own boundaries. Therefore
section 11-4102, R.C.M.1947, which
provides that a project may be
partially within and partially without
the boundary of a county, is an
attempt to create additional [*263]
powers not contemplated in the
Constitution and statutes of the state
of Montana.

(11) The lease agreement creates a
term of lease which may exceed ten
years and is therefore contrary to the
terms and provisions of section
16-1030, R.C.M.1947.

Plaintiff further contends:

(12) In the event the Industrial
Development Projects Act is declared
to be constitutional, the acts of the
Board of County Commissioners of
Missoula County are illegal in that
the project to be financed [***6]
consists of air and water pollution
control devices and such projects are
not within the purview and intent of
the legislature as set forth in the
definition of "project" by section
11-4101, R.C.M.1947.

The foregoing issues numbered 1
through 5, and 9, presented in
appellant's brief, concern
constitutionality of the Industrial
Development Projects Act. The other

issues raise questions as to the
applicability of various statutes
limiting the way in which county
property and contracts may be dealt
with.

First, as to constitutionality,
Article XIII, Sec. 5 of the
Constitution of Montana provides:

"No county shall be
allowed to become indebted
in any manner, or for any
purpose, to an amount,
including existing
indebtedness, in the
aggregate exceeding five (5)
per centum of the value of
the taxable property
therein, to be ascertained
by the last assessment for
state and county taxes
previous to the incurring of
such indebtedness, and all
bonds or obligations in
excess of such amount given
by or on behalf of such
county shall be void. No
county shall incur any
indebtedness or liability
for any single purpose to an
amount exceeding ten
thousand dollars ($ 10,000)
without the approval [***7]
of a majority of the
electors thereof, voting at
an election

to be provided by law."

Issues 2 and 3, as to whether a
"debt" or "liability" prohibited by
Article XIII, Sec. 5 of the
Constitution of Montana will [**290]
be created by this plan, will be
considered first.

[*264] Appellant states correctly
that there is no plan for submitting
this bond issue to the voters, and
that the county debt limit would be
exceeded by the addition of a fourteen
million dollar bonded debt to its
present total. Therefore, if the
bonds now to be issued are an
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"indebtedness or liability" as those
terms are used in Article XIII, Sec.
5, the entire program is prohibited by
the Constitution. However, this basic
premise for appellant's contention is
not correct, as can readily be shown
by our own precedents.

There is a long history in Montana
of the financing of various projects
by revenue bonds as distinguished from
general obligation bonds payable out
of ad valorem property tax receipts.
These have uniformly been held not to
create a debt or liability within the
meaning of Article XIII, Sec. 5 of our
Constitution.

This is true as to dormitory
revenue bonds ( Barbour v. State Board
[***8] of Education, 92 Mont. 321, 13
P.2d 225); student union building
bonds ( State ex rel. Veeder v. State
Board of Education, 97 Mont. 121, 33
P.2d 516); water conservation board
bonds ( State ex rel. Normile v.
Cooney, 100 Mont. 391, 47 P.2d 637);
housing authority bonds ( Kraus v.
Riley, 107 Mont. 116, 80 P.2d 864);
and veterans bonus bonds ( Cottingham
v. State Bd. of Exam., 134 Mont. 1,
328 P.2d 907), just to give a few
illustrations. The common quality of
all these projects is that in each
there is explicit provision that the
public body issuing the bonds does not
obligate its taxing power to pay for
them. The same exact provision is
written into the law and the bonds
involved in this case, so that the
same decision must necessarily be made
in this case.

The dormitory bonds case is
analogous in its essential respects.
The statute there involved (Chap. 94,
Laws of 1929) read in part:

"Section 4. No obligation created
hereunder shall ever be or become a
charge against the State of Montana
but all such obligations, including
principal and interest, shall be
payable [*265] solely: (a) From the
net rents and income pledged. (b) From

the net rents and income which has not
been [***9] pledged for other
purposes arising from any other
residence halls or like improvement
under the control and management of
said Board; or (c) From the income
derived from gifts and bequests made
to the institutions under the control
of said Board for residence hall
purposes.

* * *

"Section 6. No State funds shall
be loaned or used for this purpose. *
* *"

Referring to Article XIII of the
Montana State Constitution the Court
held in Barbour v. State Board of
Education, 92 Mont. 321, 13 P.2d 225:

"By the very terms of chapter 94,
the faith and credit of the state of
Montana is not involved in the
issuance of the certificates of
indebtedness referred to. Neither
will the taxpayers of the state ever
become burdened or called upon to
undertake to repay the obligations
which may be created in furtherance of
the plan which the resolution of the
board of education contemplates. We
therefore conclude without difficulty
that the transaction does not, nor
does the law, offend against these
provisions of the Constitution."

Compare the dormitory bond law with
the revenue bond law here being
considered. Its section 11-4103,
R.C.M.1947, reads in part:

"Limited obligation bonds -- form
and [***10] contents -- sale --
negotiability. (1) bonds issued by a
municipality or county under the
authority of this act shall be limited
obligations of the municipality or
county. Bonds and interest coupons,
issued under the authority of this
act, shall not constitute nor give
rise to a pecuniary liability of the
municipality or county or a charge
against its general credit or taxing
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powers. Such limitation shall
[**291] be plainly stated upon the
face of each of such bonds. * * *"

[*266] The words of the Barbour
decision fit perfectly the industrial
development revenue bond law as well
as the dormitory bond law.

Article XIII touches only ad
valorem tax obligations which of
course could never be imposed to pay
these industrial bonds because of the
express prohibition in section 11-4103
just above quoted. Even the pledge
and expenditures of tax revenues,
coming from other sources such as
cigarette taxes, does not violate
Article XIII.

This interpretation of Article XIII
was expressly made in the Korean bonus
case, where a cigarette tax was the
source of repayment. Thus, even though
there was a liability to keep up the
cigarette tax, the constitutional
provisions were held [***11] not
applicable by this Court in Cottingham
v. St. Bd. of Exam., 134 Mont. 1, 328
P.2d 907:

"In effect, section 2, Article IX,
amended the words 'debt or liability'
as they appear in section 2, Article
XIII, and has effectively confined
them to debts or liabilities which
must be retired out of ad valorem
taxes. In this manner we avoid a
conflict and unreasonableness.

"Looking now to the instant case,
we find that the bonds, assuming they
create a 'debt or liability,' do not
create the type of 'debt or liability'
which section 2, Article XIII,
prescribes, since in this case
retirement of the bonds looks to the
levy of an excise tax without the
taxpayer being enrolled on the
assessment rolls."

Therefore, the industrial
development revenue bond law, and the
bond issue now before the Court,
following the precedents of the past,

are held not to create a "debt or
liability" of the nature forbidden by
Article XIII. Not only does the law
expressly so provide, and the cases so
hold, but at page 7 of the Indenture
of Trust, the form of the bond itself
contains this final commitment:

"The Bonds and the interest coupons
appertaining thereto [*267] do not
now and shall never constitute [***12]
a charge against the general credit or
taxing powers of the County."

Next, appellant's issues No. 1, 5
and 9 are concerned with Article XIII,
Sec. 1 of the Constitution of Montana
which reads:

"Neither the state, nor any county,
city, town, municipality, nor other
subdivision of the state shall ever
give or loan its credit in aid of, or
make any donation or grant, by subsidy
or otherwise, to any individual,
association or corporation, or become
a subscriber to, or a shareholder in,
any company or corporation, or a joint
owner with any person, company or
corporation, except as to such
ownership as may accrue to the state
by operation or provision of law."

Is "credit in aid" being given by
the county; or is the county loaning
its credit in aid of, or making any
donation or grant as that language is
used and has been interpreted?

In Willett v. State Board of
Examiners, 112 Mont. 317, 322, 115
P.2d 287, this Court rendered a
decision very closely in point in
approving the Veterans Memorial
Building bond issue, payable out of
future income from the capitol land
grant. The building was to house
private organizations in part. This
Court said:

"The test to be adopted in
determining [***13] whether a
donation or grant is prohibited under
this section is whether the donation
or grant is for a public purpose. * *
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* What is a 'public purpose' is a
question primarily for legislative
determination, with which we will not
interfere unless there has been a
clear abuse of power. People ex rel.
Douglas v. Barrett, 370 Ill. 464, 19
N.E.2d 340. That the project here is
for a public purpose there can be no
reasonable doubt; at least we cannot
say that the legislature abused its
power in so determining. The fact
that the named organizations
incidentally derive special benefit
from the project does not bring the
Act in conflict with section 1,
Article XIII."

Thus, here, since no debt or
liability is created, we [*268] look
to see if an indirect [**292]
benefit to the industry by having a
favorable type of financing, will
condemn the Act in question. The
legislative purpose of encouraging the
development of the state's natural
resources without cost to the taxpayer
is being accomplished. Here, every
dollar expended on the bond issue is
to be repaid from and by the project
the issue makes possible. The county
commissioners expressly find the
project will be of value [***14] as a
source of employment and county
revenue and will protect the health,
safety and welfare of the citizens.
The plant will be enabled to comply
with the new legal requirements for
environmental improvement. Thus, a
valid purpose appears.

Similar cases arose in connection
with water conservation board bonds,
and Great Falls housing authority
bonds. In both instances, revenue
bonds were being issued to finance
projects which would relieve
agricultural distress or slum housing
distress to the obvious benefit of
both the economy and society of
Montana and to individuals who would
get the irrigation water or the
improved housing occupancy.

In the case concerning water
conservation board bonds, Kraus v.

Riley, 107 Mont. 116, 124, 80 P.2d
864, 867, this Court said:

"The mere fact that the money
raised will go to individuals will not
condemn the act in question, since the
test is not as to who receives the
money, but, is the purpose for which
it is to be expended a public
purpose?"

In the Great Falls housing case,
Rutherford v. City of Great Falls, 107
Mont. 512, 517, 86 P.2d 656, 658, this
Court said:

"Legislation having for its purpose
the eradication of slums and the
substitution [***15] in place thereof
of safe and sanitary dwellings is well
within the definition of 'public
purpose" as defined in Green v.
Frazier, 44 N.D. 395, 176 N.W.11,
affirmed by the United States Supreme
Court in 253 U.S. 233, 40 S.Ct. 499,
64 L.Ed. 878, as follows [page 17]: 'A
public [*269] purpose * * * has for
its objective the promotion of the
general welfare of all the inhabitants
or residents within a given political
division, as, for example, a state,
the sovereignty and sovereign powers,
of which are exercised to promote the
public health, safety, morals, general
welfare, security, prosperity,
contentment and equlity before the law
of all the ciitizens of the State."

And, see our discussion in Jones v.
Burns, 138 Mont. 268, 290, 357 P.2d
22, 34, where we said:

"This quotation points out three
propositions which are of primary
significance in determining whether
legislation is violative of Mont.
Const., art,XIII, § 1. They are: (1)
The tests for determining the validity
of a donation or grant is whether it
is for a public purpose; (2) The
question what is a public purpose is
primarily for the legislature; and,
(3) The fact that individuals,
associations, or corporations derive
[***16] special benefit from the
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legislation does not necessarily
affect its validity."

In all of our Montana precedents
reviewed, the mere incidental benefits
to a private corporation do not change
a public purpose to a private one
being the loaning of credit or aid as
prohibited. The same rationale
applies to the option to purchase for
$ 1,000 after the bonds are paid.

The appellant cites the Idaho case
of Village of Moyie Springs, Idaho v.
Aurora Mfg. Co., 82 Idaho 337, 353
P.2d 767. Also, prior to
constitutional amendments, a Nebraska
case, State ex rel. Beck v. City of
York, 164 Neb. 223, 82 N.W.2d 269.

The Idaho case is authority to the
contrary of our holding here, but it
stands alone and we simply do not
agree with it. For an example of
cases in jurisdictions which have
upheld similar laws and have rejected
the Idaho holding, see Carruthers v.
Port of Astoria, 249 Or. 329, 438 P.2d
725; Uhls v. State ex rel. City of
Cheyenne (Wyo.1967) 429 P.2d 74;
[*270] Green v. City of Mt. Pleasant,
256 Iowa 1184, 131 N.W.2d 5; City of
Gaylord v. Beckett, 378 Mich. 273, 144
N.W.2d 460.

We hold that the Industrial
Development Projects Act is not
violative of Article [**293] XIII,
Sec. [***17] 1, of the Montana
Constitution.

Next we consider appellant's issues
No. 6 and 12. Appellant argues that
the issuance of bonds to acquire an
existing project is contrary to Art.
XIII, Sec. 3 of the Constitution of
Montana; and, further, in this
connection that air and water
pollution control devices are not a
"project" within the definition of
"project" contained in section
11-4101(2), R.C.M.1947.

We have some difficulty in coming
to grips with these contentions.

However, appellant suggests that the
name of the Act clearly indicates the
legislature contemplated only "new
industry" and not improvement of
existing industry. While it is true
that pollution controls or any other
equipment useful in an industrial
project are not specifically named in
the Act, yet the legislature made it
clear in section 11-4107 that it
intended to cover many items when it
specified in its provisions for the
use of proceeds of bond sales that
they could be used for "acquiring or
improving" and the terms "all or any
part of a project."

Finally, as a constitutional
matter, the appellant under issue No.
4 argues that Article XII, Sec. 2 of
the Constitution of Montana is
violated Article XII, Sec. 2 provides:

[***18] "The property of the
United States, the state, counties,
cities, towns, school districts,
municipal corporations and public
libraries shall be exempt from
taxation * * *."

Here, in section 11-4108,
R.C.M.1947, it is provided:

"Notwithstanding that title to a
project may be in a municipality or
county, such projects shall be subject
to taxation to the same extent, in the
same manner, and under the same
procedures as privately owned property
in similar circumstances, if such
projects are leased to or held by
private interests on both the
assessment date and the date the levy
[*271] is made in any year; but such
projects shall not be subject to
taxation in any year if they are not
leased to or held by private interests
on both the assessment date and the
date the levy is made in any year;
provided, that where personal property
owned by a municipality or county is
taxed under this section and such
personal property taxes are
delinquent, levy by distress warrant
for collection of such delinquent
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taxes may only be made on personal
property against which such taxes are
levied."

The problem then is whether the
broad constitutional exemption of
county property from taxation must
necessarily [***19] extend to project
property in which the county has a
trust interest as distinguished from
the beneficial ownership.

In State ex rel. City of Great
Falls v. Jeffries, 83 Mont. 111, 270
P. 638, this Court held that the
collection of special improvement
assessments upon a lot belonging to a
county was proper, where "the lot in
question is not used for county
purposes."

Also, in State v. King Colony
Ranch, 137 Mont. 145, 350 P.2d 841,
this Court did not extend the
companion exemption of religious
property from taxation to the lands of
a religious group where the lands were
being used for commercial farming, and
not for religion.

Thus, this Court has looked to the
use to which the property is held, and
not the title. Article XII, Sec. 7 of
the Montana Constitution provides that
all corporations shall be taxed, and
since the Hoerner Waldorf Corporation
will "use" the property they
necessarily will be taxed, and to
achieve harmony and consistency, Sec.
2 of Article XII, is not applicable
here. (See 84 C.J.S. Taxation §§ 203
and 204.)

On issues No. 7, 8 and 11 the
appellant raises questions as to
whether the manner of structuring and
eventually liquidating the industrial
development [***20] bond issues
violates the general statute
regulating the administration of
county property and business. Thus,
appellant argues that the county
cannot make [*272] a lease longer
than 10 years, section 16-1030,
R.C.M.1947; cannot sell the land

except at auction after the bonds are
paid, section 16-1009, R.C.M. [**294]
1947; and cannot contract for
construction except on public bidding,
section 16-1803, R.C.M.1947.

In approaching these statutory
questions, appellant maintains that
the rule of construction is that in
interpreting several statutes relating
to the same subject matter, the
specific statute should prevail over
the general. This is the rule. (See
Monarch Lumber Co. v. Haggard, 139
Mont. 105, 360 P.2d 794.) However, we
do not agree that the restrictive
statutes mentioned above are the
special statutes in this instance.
Even though the legislature has put in
the Industrial Development Projects
Law flexible procedures, they are
designed for the purpose of doing a
specific job, and these are special in
that sense and would prevail over the
general statutes having to do with
broad powers of administrative
handling of county property and
affairs.

In Montana-Dakota [***21] U. Co.
v. City of Havre, 109 Mont. 164, 94
P.2d 660, this Court said:

"Chapter 141 is a special statute,
giving to the city, acting through its
governing body, the authority to do
everything necessary to acquire a gas
distribution system and an adequate
supply of gas, and this it may do
without complying with the provisions
of section 5070. If this were not so,
then the broad provisions of Chapter
141 purporting to give the municipal
authorities power to construct a
municipal gas project, could be
frustrated by the qualified electors
declining to authorize the purchase of
gas. This was not the legislative
intent. The acquisition of a supply
of gas is so interwoven with the
project as a whole that authority on
the part of the governing body of the
city to construct the system without a
vote of the people carries with it the
right to contract for a supply of gas
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without such vote.

"The next contention of plaintiff
is that the city by the proposed
contract is assuming obligations
without submitting the [*273]
proposal to a vote of the resident
taxpayers. Here again reliance is
placed on section 5070, but the
complete answer to the contention is
that Chapter 141, and not section
[***22] 5070, controls here. * * *

"The wisdom or necessity of
eliminating, with reference to the
projects contemplated by Chapter 141,
all the safeguards provided in the
public interest by general statutory
requirements for competitive bids and
for approval by the voters, is solely
for the legislature to determine, and
with its determination this court
cannot interfere."

In numerous other cases we have
held to the same effect. See State v.
Langan, 151 Mont. 558, 445 P.2d 565;
McAlear v. U.C.C., 145 Mont. 458, 405
P.2d 219; Wymont Tractor & Equipment
Co. v. U.C.C., 128 Mont. 501, 278 P.2d
208.

Thus here, the Industrial
Development Projects Act is the
special act and governs.

Finally, the appellant urges in

issue No. 10 that since the Industrial
Development Projects law allows a
county to engage in a project
"partially within or partially
without" the county (section 11-4102)
the jurisdiction of a county is
extended and section 16-101,
R.C.M.1947, is violated. Section
16-101, R.C.M.1947, is violated.
Section 16-101 states simply that "A
county is the largest political
subdivision of the state having
corporate power."

We need not concern ourselves with
this issue since the record here
[***23] shows that the project is
located entirely in Missoula county
and hence no question exists other
than a hypothetical one.

We have examined all of the
contentions raised by the appellant
and find no basis to set aside the
decision of the district court. The
Industrial Development Projects Act of
1965 is a valid expression of the
public will, and the resolution of the
Board of County Commissioners of
Missoula County is a proper exercise
of that authority. Accordingly the
judgment is affirmed.

[*274] MR. CHIEF JUSTICE JAMES T.
HARRISON, and MR. JUSTICES JOHN C.
HARRISON, HASWELL and DALY, concur.
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Warranty Deeds – 1971 through 1986 

 

Warranty Deed 1 

Warranty Deed from Hoerner Waldorf Corporation to Missoula County, dated 
June 1, 1971, recorded at Book 31 Page 1, transferring portions of property 
related to issuance of industrial revenue bonds, described as follows: 

“Parcels of land situated in the Northwest Quarter (NW ¼ of Section Twenty-Four 
(24), Township Fourteen (14) North, Range Twenty-one (21) Wes, Principal Meridian, 
Montana, more particularly described as follows:   
Clarifier: 
That certain circular tract of land 250 feet in diameter, situated in the North Half of 
Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana, being 
a portion of that tract of record in Book 197, Page 504, more particularly described 
as follows: 
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter 
corner of Section 24, Township 14 North, Range 21 West, thence S 68° 44’ 46” W, 
961.22 feet; thence S 21° 08’ 14” W,  832.40 feet to the center of said circular tract, 
from which said tract is circumscribed on a radius of 125 feet, attached to which and 
included in this description is a 25’ by 19’ Pump House on the northwesterly side of 
this circumscribed circle, containing 1.127 acres more or less. 
#3 Recovery Boiler 
That certain rectangular tract of land situated in the North Half of Section 24, 
Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of 
that tract of record in Book 197, Page 141, more particularly described as follows: 
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter 
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, 
Montana; thence South 36 ° 08’ 17” West, 475.86 feet to the true point of 
beginning; thence S 21° 46’ 10” E, 79.00 Feet; thence S 68° 13’ 50” W, 60.00 feet; 
thence N 21° 46’ 10” W, 79.00 feet; thence N 68° 13’ 50” E, 60.00 feet to the true 
point of beginning, containing 0.109 acres more or less. 
Hog Fuel Boiler – Wet Scrubber 
That certain rectangular tract of land situated in the North Half of Section 24, 
Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of 
that tract of record in Book 197, Page 141, more particularly described as follows: 
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter 
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, 
Montana; thence S 31° 39’ 10” West, 555.56 feet to the true point of beginning; 
thence S 21 ° 46’ 10” E, 30.50 feet; thence S 68° 13’ 50” E 27.00 feet to the true point 
of beginning, containing 0.019 acres more or less. 
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#4 Recovery Boiler 
That certain rectangular tract of land situated in the North Half of Section 24, 
Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of 
that tract of record in Book 197, Page 141, more particularly described as follows: 
Commencing at an iron pin in Mullan Road, at or approximating the North Quarter 
corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, 
Montana; thence s 06°  31’ 18” West, 374.52 feet to the true point of beginning; 
thence S 68° 13’ 50” W, 190.00 feet; thence N 21° 46’ 10” W, 105.00 feet; thence N 
68° 13’ 50” E, 190.00 feet; thence S 21° 46’ 10” E, 105.00 feet to the true point of 
beginning, containing 0.459 acres more or less. 
 
Together with all building, additions, improvements and fixtures now or hereafter 

located thereon or therein, and with the tenements, hereditaments, servitudes, 
appurtenances, rights, privileges and immunities thereunto belonging or appertaining. 

 
Warranty Deed 2 

Warranty Deed from Champion International Corporation to Missoula County, 
dated Jun 19, 1978, recorded at Volume 121 Page 264, transferring portions of 
property related to issuance of industrial revenue bonds, described as follows: 

Non-Condensible Gas System (#1) 
40% Liquor Storage Tank Vent (#6) 
That certain rectangular tract of land situated in the NW ¼ of Section 24, T. 14 N., 

R. 21 W., Principal Meridian Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; 

thence South 40° 31’47” West, 290.68° feet to the true point of beginning; thence South 
67° 50’36” West, 90.00 feet; thence North 22°09’24” West, 95 feet; thence North 67° 
50’36” East, 90.00 feet; thence South 22° 09’24” East, 95.00 feet to the true point of 
beginning, containing 0.196 acres, more or less. 

No. 4 Lime Kiln Scrubber 
That certain rectangular tract of land situated in the NW ¼, Section 24, T. 14 N., 

R. 21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R.21 W., 

thence South 08°07’31” West, 806.18 feet to the true point of beginning; thence South 
22° 09’24” East, 60.00 feet; thence South 67° 50’36” East, 40.00 feet to the true point of 
beginning, containing 0.55 acres more or less. 

Tall Oil Vent Scrubber  
That certain rectangular tract of land situated in the NW ¼ Section 24, T.14N., 

R.21 W., Principal Meridian, Montana: 
Commencing at the ¼ corner common to Sections 13 and 24, T.14N., R. 21 W.; 

thence South 13°25’23” West, 1081.21 feet to the true point of beginning; thence South 
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22°09’24” West, 35.00 feet; thence North 67°50’36”  East, 30.00 feet to the true point of 
beginning, containing 0.041 acres, more or less. 

No. 3 Slaker Vent Scrubber (#5) 
That certain rectangular tract of land situated in the NW ¼ Section 24, T. 14 N. R. 

21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; 

thence South 23°29’08” West, 652.49 feet to the true point of beginning; thence South 
22°09’24” East, 60.00 feet; thence South 67°50’36” West, 30.00 feet; thence North 
22°09’24” West, 60.00 feet; thence North 67°50’36” East, 30.00 feet to the true point of 
beginning, containing 0.041 acres, more or less. 

Washer Hood Vents-Scrubber (Washing & Screening) (#7) 
That certain rectangular tract of land situated in the NW ¼, Section 24, T.14 N., R. 

21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; 

thence South 76°18’58” West, 643.55 feet to the true point of beginning; thence South 
67°50’36” West, 121.00 feet; thence North 22°09’24” East, 92.00 feet to the true point 
of beginning, containing 0.256 acres, more or less. 

Washer Hood Vents-Scrubber (Digesters) (#7A) 
That certain rectangular tract of land situated in the NW ¼, Section 24, T. 14 N., 

R. 21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Section 13 and 24, T. 14 N., R. 21 W; 

thence South 58°44’27” West, 639.58 feet to the true point of beginning; thence South 
22°09’24” East, 145.00 feet; thence South 67°50’36” East, 35.00 feet to the true point of 
beginning, containing 0.116 acres, more or less. 

Condensate Stripping System (#9) 
That certain rectangular tract of land situated in the NW ¼, Section 24, T.14 N., R. 

21 W, Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; 

thence South 24°23’08” West, 479.79 feet to the true point of beginning; thence South 
67°50’36” West, 28.25 feet; thence North 22°09’24” West, 69.83 feet; thence North 
67°50’36” East, 28.25 feet; thence South 22°09’24” East, 69.83 feet to the true point of 
beginning, containing 0.045 acres more or less. 

Recovery Esp (#10) 
No. 3 Recovery – Smelt Tank Scrubber-(#13) 
That certain rectangular tract of land situated in the NW ¼ Section 24, T., 14 N., 

R. 21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; 

thence South 39°27’56” West, 527.85 feet to the true point of beginning; thence North 
67°50’36” East, 60.00 feet; thence South 22°09’24” East, 79.00 feet ;thence South 
67°50’36” West, 60.00 feet; thence North 22°09’24” West, 79.00 feet to the true point 
of beginning, containing 0.101 acres more or less. 

No. 5 Recovery-Smelt Tank Scrubber (#11) 
No. 5 Recovery ESP (#12) 
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That certain rectangular tract of land situated in the NW ¼ Section 24, T. 14 N., R. 
21 W., Principal Meridian, Montana; more particularly described as follows: 

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; 
thence South 31°02’24” West, 222.65 feet to the true point of beginning; thence South 
22°09’24” East, 85.00 feet; thence South 67°50’36” West, 170 feet; thence North 
22°09’24” West, 85.00 feet; thence North 67 °50’36” East, 170.00 feet to the true point 
of beginning, containing 0.332 acres more or less. 

Waste Fuel Boiler and Scrubber (#2) 
Washer Hood Vents – Incineration (#8) 
That certain rectangular tract of land situated in the NE ¼ , Section 24, T. 14 N., 

R. 21 W, Principal Meridian, Montana; more particularly described as follows: 
That certain rectangular tract of land situated in the NE ¼, Section 24, T. 14 N., R. 

21 W., Principal Meridian, Montana; more particularly described as follows: 
Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; 

thence South 14° 41’29” East, 542.78 feet to the true point of beginning; thence North 
67°50’36” East, 77.00 feet; thence South 22°09’24” East, 161.00 feet; thence South 
67°50’36” West, 77.00 feet; thence North 22°09’24” West, 161.00 feet to the true point 
of beginning, containing 0.285 acres, more or less. 

 

Warranty Deed 3 

Warranty Deed from Missoula County to Hoerner Waldorf Properties Company, 
transferring property acquired in Warranty Deed 1, dated January 27, 1986, 
recorded at Book 235 Page 2088. 

Warranty Deed 4  

Warranty Deed from Missoula County to Champion International Corporation 
transferring property acquired in Warranty Deed 2, dated January 27, 1986, 
recorded at Book 235 Page 2084. 
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Missoula County Resolutions - 1970 through 1986

Resolution 1

Resolution  Authorizing the Construction and Acquisition of a Project Under the Industrial Development Projects Act, Authorizing The Leasing of Said Project to Hoerner Waldorf Corporation of Montana; Authorizing the Issuance of $14,000,000 Industrial Development Revenue Bonds to Finance the Cost of Such Construction and Acquisition; Prescribing the form of Mortgage and Indenture of Trust to Secure Said Bonds and Authorizing the Execution Thereof; Prescribing the Form of a Lease Agreement and Authorizing the Execution of the Lease Agreement for said Project; Authorizing and Approving the Form of Guaranty Agreement; and Providing for the Security, Rights and Remedies of the Holders, From Time to Time, of Said Bonds, dated January 29, 1970, recorded at Book 21 Page 876.



Resolution 2

Resolution Authorizing the Construction and Acquisition of a Project Under the Industrial Development Projects Act; Authorizing the Leasing of Said Project to Hoerner Waldorf Properties Company; Authorizing the Issuance of $15,000,000 Industrial Development Revenue Bonds to Finance the Cost of Such Construction and Acquisition; Prescribing the Form of Mortgage and Indenture of Trust to Secure Said Bonds and Authorizing the Execution Thereof; Prescribing the Form of A Lease  Agreement and Authorizing the Execution of the Lease Agreement for Said Project; Authorizing and Approving the Form of Guaranty Agreement; Prescribing the Form of Official Statement and Authorizing the Use Thereof; and Providing for the Security, Rights and Remedies of the Holders, From Time to Time, of Said Bonds , dated June 11, 1971, recorded at Book 30 Page 940.











Resolution 3 

A Resolution Authorizing the Acquisition and Construction of Pollution Control Facilities by the County of Missoula, State of Montana; Authorizing the Lease of Said Facilities to Hoerner Waldorf Corporation; Authorizing the Issuance of Not Exceeding $10,000,000 Pollution Abatement Revenue Bonds Series 1973 to Finance the Cost of the Acquisition and Construction of Such Facilities, and Providing for the Security, Rights and Remedies of the Holders, From Time to Time of Said Bonds, dated September 24, 1973, recorded at Book 52 Page 690.



Resolution 4

Resolution No. 77-136 – This resolution set a hearing date of August 25, 1977 to determine whether or not it is in the public interest to issue Industrial Revenue Bonds in an amount not to exceed $10,000,000 to finance the construction of air and water pollution control facilities at the Hoerner Waldorf Division of Champion International’s plant, dated July 27, 1977, recorded at Vol. 101 Page 797.

Resolution 5

Resolution No. 77-158 – This resolution set a hearing date of October 11, 1977 to determine whether or not it is in the public interest to issue Industrial Revenue Bonds in an amount not to exceed $14,000,000 to finance the construction of air and water pollution control facilities at the Hoerner Waldorf Division of Champion International’s plant, dated July 29, 1977, recorded at Volume 104 Page 201.

Resolution 6

Resolution No. 77-168 – This  resolution reflects the Commissioners’ determination, after a public hearing, that an industrial revenue bond in an amount not to exceed $14,000,000 for the purpose of financing pollution control facilities at the Hoerner Waldorf mill was in the public interest of Missoula County, dated October 12, 1977, recorded at Volume 106 Page 287.

Resolution 7 

Resolution No. 78-23; A Resolution Authorizing the Acquisition and Construction of Pollution Control and Environmental Improvement Facilities’ by the County of Missoula, State of Montana; Authorizing the Lease of Said Facilities to Hoerner Waldorf Division of Champion International; Authorizing the Issuance of Not Exceeding $20,000,000 Pollution Control Revenue Bonds Series 1978B and Not Exceeding $1,000,000 Environmental Improvement Revenue Bonds Series 1978 to Finance the Cost of the Acquisition and Construction of Such Facilities and Providing for the Security, Rights and Remedies of the Holders, From Time to Time of Said Bond, dated March 13, 1978, recorded at Volume 114 Page 280.

Resolution 8

Resolution No. 78-47, A Resolution Amending Prior Resolution No. 78-23 of the County of Missoula, State of Montana Authorizing the Acquisition and Construction of Pollution Control Facilities and Environmental Improvement Facilities by the County and the Issuance of Not Exceeding $20,000,000 Pollution Control Revenue Bonds Series 1978B and Not Exceeding $1,000,000 Environmental Improvement Revenue Bonds Series 1978 to Finance the Cost of Acquisition and Construction of Such Facilities, dated March 21, 1978, recorded at Volume 116 Page 937.

Resolution 9

Resolution No. 78-49.  This resolution reflects the Commissioners’ determination, after a public hearing, that an industrial revenue bond issue in an amount not to exceed $30,000,000 for the purpose of financing pollution control facilities at the Hoerner Waldorf mill is in the public interest of Missoula County, dated May 2, 1978, recorded at Vol. 117 Page 555. 









Resolution 10

Resolution No. 78-90; Resolution Authorizing the Issuance of $41,800,000 Aggregate Principal Amount of 1978 Environmental Improvement Revenue Bonds (Champion International Corporation Project) of the County of Missoula, Montana, For the Purpose of Providing Funds for Air Pollution and Solid Waste Disposal Facilities at the Champion International Corporation Plant; Authorizing the Execution and Delivery of An Indenture of Trust, Lease Agreement, Underwriting Agreement and Official Statement in Connection Therewith; Appointing a Trustee and Paying Agent; and Authorizing Proper Officers to Do All Other Things Deemed Necessary or Advisable, dated June 21, 1978, recorded at Volume 120 Page 1483.

Resolution 11 

Resolution No. 86-011; Providing for the Redemption of the 1971 Missoula County Industrial Development Revenue Bonds (Hoerner Waldorf Project), dated February 10, 1986 recorded at Book 235 Page 46.

Resolution 12

[bookmark: _GoBack]Resolution No. 86-015 (Correcting Resolution 86-011) Providing for the       Redemption of the 1971 Missoula County Industrial Revenue Bonds (Hoerner Waldorf Project), dated Feb. 19, 1986, recorded at Book 235 Page 1374.
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Warranty Deed 1

Warranty Deed from Hoerner Waldorf Corporation to Missoula County, dated June 1, 1971, recorded at Book 31 Page 1, transferring portions of property related to issuance of industrial revenue bonds, described as follows:

“Parcels of land situated in the Northwest Quarter (NW ¼ of Section Twenty-Four (24), Township Fourteen (14) North, Range Twenty-one (21) Wes, Principal Meridian, Montana, more particularly described as follows:  

Clarifier:

That certain circular tract of land 250 feet in diameter, situated in the North Half of Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of that tract of record in Book 197, Page 504, more particularly described as follows:

Commencing at an iron pin in Mullan Road, at or approximating the North Quarter corner of Section 24, Township 14 North, Range 21 West, thence S 68° 44’ 46” W, 961.22 feet; thence S 21° 08’ 14” W,  832.40 feet to the center of said circular tract, from which said tract is circumscribed on a radius of 125 feet, attached to which and included in this description is a 25’ by 19’ Pump House on the northwesterly side of this circumscribed circle, containing 1.127 acres more or less.

#3 Recovery Boiler

That certain rectangular tract of land situated in the North Half of Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of that tract of record in Book 197, Page 141, more particularly described as follows:

Commencing at an iron pin in Mullan Road, at or approximating the North Quarter corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana; thence South 36 ° 08’ 17” West, 475.86 feet to the true point of beginning; thence S 21° 46’ 10” E, 79.00 Feet; thence S 68° 13’ 50” W, 60.00 feet; thence N 21° 46’ 10” W, 79.00 feet; thence N 68° 13’ 50” E, 60.00 feet to the true point of beginning, containing 0.109 acres more or less.

Hog Fuel Boiler – Wet Scrubber

That certain rectangular tract of land situated in the North Half of Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of that tract of record in Book 197, Page 141, more particularly described as follows:

Commencing at an iron pin in Mullan Road, at or approximating the North Quarter corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana; thence S 31° 39’ 10” West, 555.56 feet to the true point of beginning; thence S 21 ° 46’ 10” E, 30.50 feet; thence S 68° 13’ 50” E 27.00 feet to the true point of beginning, containing 0.019 acres more or less.

#4 Recovery Boiler

That certain rectangular tract of land situated in the North Half of Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana, being a portion of that tract of record in Book 197, Page 141, more particularly described as follows:

Commencing at an iron pin in Mullan Road, at or approximating the North Quarter corner of Section 24, Township 14 North, Range 21 West, Principal Meridian, Montana; thence s 06°  31’ 18” West, 374.52 feet to the true point of beginning; thence S 68° 13’ 50” W, 190.00 feet; thence N 21° 46’ 10” W, 105.00 feet; thence N 68° 13’ 50” E, 190.00 feet; thence S 21° 46’ 10” E, 105.00 feet to the true point of beginning, containing 0.459 acres more or less.



Together with all building, additions, improvements and fixtures now or hereafter located thereon or therein, and with the tenements, hereditaments, servitudes, appurtenances, rights, privileges and immunities thereunto belonging or appertaining.



Warranty Deed 2

Warranty Deed from Champion International Corporation to Missoula County, dated Jun 19, 1978, recorded at Volume 121 Page 264, transferring portions of property related to issuance of industrial revenue bonds, described as follows:

Non-Condensible Gas System (#1)

40% Liquor Storage Tank Vent (#6)

That certain rectangular tract of land situated in the NW ¼ of Section 24, T. 14 N., R. 21 W., Principal Meridian Montana; more particularly described as follows:

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; thence South 40° 31’47” West, 290.68° feet to the true point of beginning; thence South 67° 50’36” West, 90.00 feet; thence North 22°09’24” West, 95 feet; thence North 67° 50’36” East, 90.00 feet; thence South 22° 09’24” East, 95.00 feet to the true point of beginning, containing 0.196 acres, more or less.

No. 4 Lime Kiln Scrubber

That certain rectangular tract of land situated in the NW ¼, Section 24, T. 14 N., R. 21 W., Principal Meridian, Montana; more particularly described as follows:

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R.21 W., thence South 08°07’31” West, 806.18 feet to the true point of beginning; thence South 22° 09’24” East, 60.00 feet; thence South 67° 50’36” East, 40.00 feet to the true point of beginning, containing 0.55 acres more or less.

Tall Oil Vent Scrubber 

That certain rectangular tract of land situated in the NW ¼ Section 24, T.14N., R.21 W., Principal Meridian, Montana:

Commencing at the ¼ corner common to Sections 13 and 24, T.14N., R. 21 W.; thence South 13°25’23” West, 1081.21 feet to the true point of beginning; thence South 22°09’24” West, 35.00 feet; thence North 67°50’36”  East, 30.00 feet to the true point of beginning, containing 0.041 acres, more or less.

No. 3 Slaker Vent Scrubber (#5)

That certain rectangular tract of land situated in the NW ¼ Section 24, T. 14 N. R. 21 W., Principal Meridian, Montana; more particularly described as follows:

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; thence South 23°29’08” West, 652.49 feet to the true point of beginning; thence South 22°09’24” East, 60.00 feet; thence South 67°50’36” West, 30.00 feet; thence North 22°09’24” West, 60.00 feet; thence North 67°50’36” East, 30.00 feet to the true point of beginning, containing 0.041 acres, more or less.

Washer Hood Vents-Scrubber (Washing & Screening) (#7)

That certain rectangular tract of land situated in the NW ¼, Section 24, T.14 N., R. 21 W., Principal Meridian, Montana; more particularly described as follows:

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; thence South 76°18’58” West, 643.55 feet to the true point of beginning; thence South 67°50’36” West, 121.00 feet; thence North 22°09’24” East, 92.00 feet to the true point of beginning, containing 0.256 acres, more or less.

Washer Hood Vents-Scrubber (Digesters) (#7A)

That certain rectangular tract of land situated in the NW ¼, Section 24, T. 14 N., R. 21 W., Principal Meridian, Montana; more particularly described as follows:

Commencing at the ¼ corner common to Section 13 and 24, T. 14 N., R. 21 W; thence South 58°44’27” West, 639.58 feet to the true point of beginning; thence South 22°09’24” East, 145.00 feet; thence South 67°50’36” East, 35.00 feet to the true point of beginning, containing 0.116 acres, more or less.

Condensate Stripping System (#9)

That certain rectangular tract of land situated in the NW ¼, Section 24, T.14 N., R. 21 W, Principal Meridian, Montana; more particularly described as follows:

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; thence South 24°23’08” West, 479.79 feet to the true point of beginning; thence South 67°50’36” West, 28.25 feet; thence North 22°09’24” West, 69.83 feet; thence North 67°50’36” East, 28.25 feet; thence South 22°09’24” East, 69.83 feet to the true point of beginning, containing 0.045 acres more or less.

Recovery Esp (#10)

No. 3 Recovery – Smelt Tank Scrubber-(#13)

That certain rectangular tract of land situated in the NW ¼ Section 24, T., 14 N., R. 21 W., Principal Meridian, Montana; more particularly described as follows:

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; thence South 39°27’56” West, 527.85 feet to the true point of beginning; thence North 67°50’36” East, 60.00 feet; thence South 22°09’24” East, 79.00 feet ;thence South 67°50’36” West, 60.00 feet; thence North 22°09’24” West, 79.00 feet to the true point of beginning, containing 0.101 acres more or less.

No. 5 Recovery-Smelt Tank Scrubber (#11)

No. 5 Recovery ESP (#12)

That certain rectangular tract of land situated in the NW ¼ Section 24, T. 14 N., R. 21 W., Principal Meridian, Montana; more particularly described as follows:

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W; thence South 31°02’24” West, 222.65 feet to the true point of beginning; thence South 22°09’24” East, 85.00 feet; thence South 67°50’36” West, 170 feet; thence North 22°09’24” West, 85.00 feet; thence North 67 °50’36” East, 170.00 feet to the true point of beginning, containing 0.332 acres more or less.

Waste Fuel Boiler and Scrubber (#2)

Washer Hood Vents – Incineration (#8)

That certain rectangular tract of land situated in the NE ¼ , Section 24, T. 14 N., R. 21 W, Principal Meridian, Montana; more particularly described as follows:

That certain rectangular tract of land situated in the NE ¼, Section 24, T. 14 N., R. 21 W., Principal Meridian, Montana; more particularly described as follows:

Commencing at the ¼ corner common to Sections 13 and 24, T. 14 N., R. 21 W.; thence South 14° 41’29” East, 542.78 feet to the true point of beginning; thence North 67°50’36” East, 77.00 feet; thence South 22°09’24” East, 161.00 feet; thence South 67°50’36” West, 77.00 feet; thence North 22°09’24” West, 161.00 feet to the true point of beginning, containing 0.285 acres, more or less.



Warranty Deed 3

Warranty Deed from Missoula County to Hoerner Waldorf Properties Company, transferring property acquired in Warranty Deed 1, dated January 27, 1986, recorded at Book 235 Page 2088.

Warranty Deed 4 

Warranty Deed from Missoula County to Champion International Corporation transferring property acquired in Warranty Deed 2, dated January 27, 1986, recorded at Book 235 Page 2084.

Warranty Deeds 1971 Through 1986
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LEASES AND TERMINATIONS OF LEASE



Lease 1 

County of Missoula, Montana and Hoerner Waldorf Properties Company, Lease Agreement, Dated as of June 1, 1971, recorded at Book 31 Page 6

Termination 1

Termination of Lease and Guaranty Agreements, dated January 27, 1986, recorded at Book 235 Page 2463

Lease 2

County of Missoula, Montana and Champion International Corporation, dated June 1, 1978, recorded at Volume 121 Page 278

Termination 2

[bookmark: _GoBack]Termination of Lease, dated February 14, 1986, recorded at Book 235 Page 2469

Missoula County Lease Agreements and Terminations
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